ORDINANCE NO. 11
Series of 2019

AN ORDINANCE OF THE TOWN OF CARBONDALE, COLORADO AMENDING
CHAPTER 10, ARTICLE 11 OF THE MUNICIPAL CODE OF THE TOWN OF
CARBONDALE REGARDING SMOKING IN PUBLIC PLACES

WHEREAS, Governor Polis recently signed into law HB 19-1076, which amends the
Colorado Clean Indoor Air Act (the “Act”), C.R.S. §§ 25-14-201-209, which regulates smoking
in most indoor areas open to the public, in public meetings, in food service establishments, and
in places of employment; and

WHEREAS, HB 19-1076 took effect on July 1, 2019; and

WHEREAS, the Act prohibits a local jurisdiction from adopting a local regulation of
smoking that is less stringent than the Act; and

WHEREAS, the Town Municipal Code needs to be amended to be consistent with, and at
least as stringent as, the Act; and

WHEREAS, the Board of Trustees finds and determines that these regulations promote
the health, safety, and welfare of the citizens of the Town of Carbondale.

NOW THEREFORE, BE IT ORDAINED BY THE BOARD OF TRUSTEES OF THE
TOWN OF CARBONDALE, COLORADO that the Town of Carbondale Municipal Code shall
be amended as follows:

1. The foregoing recitals are hereby adopted as findings and determinations of the
Board of Trustees.

2. Chapter 10, Article 11 shall be amended by deleting the language stricken and
adding the language underlined to read as follows:

Sec. 10-11-10. Intent.

The Board of Trustees intends that the restrictions and limitations set forth in this Article
be viewed as minimum standards and would not be construed as limiting, in any way, the
authority of persons or entities in control of public places from prohibiting smoking
within their establishments altogether._This Article shall not be interpreted or construed
to permit smoking where it is otherwise restricted by any other applicable law.

Sec. 10-11-20. Definitions.

Auditorium means the part of a public building where an audience gathers to attend a
performance, and includes any corridors, hallways, or lobbies adjacent thereto.
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Cigar-tobacco bar means a bar that, in the calendar year ending December 31, 2005,
generated at least five percent or more of its total annual gross income or fifty thousand
dollars in annual sales from the on-site sale of tobacco products and the rental of on-site
humidors, not including any sales from vending machines. In any calendar year after

December 31, 2005, a bar that fails to generate at least five percent of its total annual
aross income or fifty thousand dollars in annual sales from the on-site sale of tobacco
products and the rental of on-site humidors shall not be defined as a cigar-tobacco bar
and shall not thereafter be included in the definition regardless of sales figures.

Entryway means the outside of the front or main doorway leading into a building or

facility that is not exempted from this Article under Section 10-11-40. Entryway also
includes the area of public or private property within a specified radius outside of the

front or main doorway, which minimum radius is specified in C.R.S. § 25-14-203, as it

may be amended from time to time.

Food service establishment means any indoor area or portion thereof in which the
principal business is the sale of food for on-premises consumption. The term includes,

without limitation, restaurants, cafeterias, coffee shops, diners, sandwich shops, and
short- order cafes.

Indoor area means any enclosed area or portion thereof. The opening of windows or

doors, or the temporary removal of wall panels, does not convert an indoor area into an
outdoor area.

Marijuana has the same meaning as in section 16(2)(f) of article XV111 of the state

constitution.

Place of employment means any indoor area or portion thereof under the control of an

employer in which employees of the employer perform services for, or on behalf of, the
employer.

Public building means any building owned or operated by: (1) the state, including the
legislative, executive, and judicial branches of state government; (2) any county, city and
county, city, or town, or instrumentality thereof, or any other political subdivision of the
state, a special district, an authority, a commission, or an agency; or_(3) any other
separate corporate instrumentality or unit of state or local government.
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Secondhand smoke means the complex mixture formed from the escaping smoke of a
burning tobacco, marijuana, or electronic smoking device product, also known as
“environmental smoke” and “sidestream smoke,” and smoke exhaled by the smoker.

Smoke-free work area means an area free of epvironmentaltobacee secondhand smoke.

Smoking means inhaling, exhaling, burning, or carrying any lighted or heated cigar,
cigarette, or pipe or any other lighted or heated tobacco or plant product intended for
inhalation, including marijuana, whether natural or synthetic, in any manner or in any

form. Smoking also includes the use of an electronic smoking device, as that term is
defined in Section 10-6-60 of this Code, but which excludes a humidifier or similar

device that emits only water vapor or an inhaler, nebulizer, or vaporizer that is approved
by the federal Food and Druu Admlnlstratlon for the dellverv of medlcatlon -the-

Retail tobacco business stere means a sole proprietorship, corporation, partnership, or
other enterprise engaged primarily in the sale, manufacture, or promotion of tobacco,
tobacco products, or smoking devices or accessories, including electronic smoking
devices, either at wholesale or retail, and in which the sale, manufacture, or promotion of

other products is merely incidental. a—buaﬁess—deve%ed—wmﬂy—te—m&salﬁef—te{%ee&

Except as provided in Section 10-11-40, smoking shall not be permitted, and no person
shall smoke in any indoor area, including, but not limited to:

(1)  Public meeting places; tr-ary-restroem-while-such-restroom-is-available-for-public

Hse—
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(2)  {n-any metion-picture tTheaters and-auditorium which-is-open-to-thepublic-

(3)  #aAny place where smoking is prohibited by the Fire Chief;

(4)  tranypublicplaceinside-a-g-Grocery stores;

(5)  #aAny health care facility, including, but not limited to, hospitals, clinics,
physical therapy facilities and medical and dental offices;

a\¥¥la¥a
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AFHeIeLaHeI—whieh—is—pFepeﬂy—pested;—Public buildings;

(7)  tapublicareasof Auditoria, aguartums, galleries, zeses, libraries, and museums
when-epen-te-thepublic;

(8)  #n Elevators, elevator lobbies, stairwells, and escalators;

(9)  #n Restrooms, indoor public walkways, hallways, and lobbies, and other common

areas in public and private buildings, condominiums, and other multiple-unit
residential facilities;

(10)  +a a Any child care establishment (including home-based);
(11) #ra Any public polling place;

(12) Gymnasiums;

13 Taxicabs and limousines;

(14) Any place of employment that is not exempted whether or not open to the public
and regardless of the number of employees. In the case of employers who own

facilities otherwise exempted from this chapter, each such employer shall provide
a smoke-free work area for each employee requesting not to have to breathe

secondhand smoke. Every employee shall have a right to work in an area free of
secondhand smoke:
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(15) Common areas of retirement facilities, assisted living facilities, publicly owned
housing facilities, and nursing homes, but not including any resident’s private
residential quarters;

(16)  Hotel and motel rooms:

17 Food service establishments:;

18 Bars:

(19) To the extent not otherwise provided in C.R.S. § 25-14-103.5, public and
nonpublic schools;

20 Other educational and vocational institutions:

(21) Government-owned or -operated means of mass transportation, including but not
limited to buses and vans;

22 Retail stores and shops; and

(23) Entryways of all buildings and facilities listed in subsections (1) to (22) of this

Section.

Sec. 10-11-40. - Smekingin-places-efemployment-Exceptions to smoking restrictions.

This Article shall not apply to:

(1)  Private homes, private residences, and private automobiles; except that this
chapter shall apply if any such home, residence, or vehicle is being used for child
care or day care or if a private vehicle is being used for the public transportation
of children or as part of health care or day care transportation:;

2 Limousines under private hire;

3) Retail tobacco businesses or cigar-tobacco bars;

(4)  Licensed marijuana tasting rooms;

(5)  The outdoor area of any business, not including seating areas in any public right-
of-way, and not including outdoor areas within the smoke-free entryway radius as
defined in C.R.S. § 25-14-203, as it may be amended from time to time;

(6) A private, nonresidential building on a farm or ranch, as defined in C.R.S. § 39-1-

102, that has annual gross income of less than five hundred thousand dollars; or

B

Facilities of a private or members-only organization.
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Sec. 10-11-50. - Resting-efsighsreguired. Optional prohibitions.

Because smoking is prohibited in all indoor areas, unless exempted, there is no
requirement for the person who owns, manages, operates or otherwise controls the use of
a premises to post “No Smoking” signs. However, the owner or manager of any place not
specifically listed in Section 10-11-30, including a place otherwise exempted under
Section 10-11-40, may post signs prohibiting smoking. Such posting by an individual
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authorized to control said premises shall have the effect of including such place in the
places smoking is prohibited or restricted pursuant to this Article.

Sec. 10-11-60. Responsibilities of proprietors.

The proprietor or person in charge of any place where smoking is prohibited shall make
reasonable efforts to obtain compliance with this Article by:

@ L srod-bv-this Article

(21) Asking smokers to refrain from smoking if they are doing so in violation of any
provision of this Article.

(3-2) Affirmatively directing smokers to outdoor areas of the business desigrated-
smoeking-areas if there are any.

quFmg e’;'s“”g. physneall ba |||e||_s and "e”“la“le.“ Syste“'ls to-inimize-the-toxic

(53) Any other means which may be appropriate.
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Sec. 10-11-980. Enforcement; violation.

€)) It is unlawful for a person to smoke in an area where smoking is prohibited
pursuant to Section 10-11-30 of this Article.

(b) It is unlawful for a person who owns, manages, operates, or otherwise controls the
use of a premises subject to this Article to violate any provision of this Article.

(@c) The Town Manager shall be responsible for compliance with this Article when
facilities owned by the Town are involved.

the-same-shall be required to orally inform persons violating this Article of the
provisions of this Article. The duty to inform such violator shall arise when such
owner, operator, manager or employee becomes aware of such violation.

(e)  Any violation of this Article may be punished as set forth in Section 1-4-20 of this
Code.

Sec. 10-11-3460690. Nonretaliation.

It is unlawful for an employer to retaliate against or discharge any employee for
requesting a nonsmoking work area, filing a complaint or otherwise reporting a violation
of this Article.
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3. This Ordinance shall be effective upon posting and publication in accordance with the
Carbondale Home Rule Charter.

INTRODUCED, READ AND PASSED THIS day of , 2019.

TOWN OF CARBONDALE, COLORADO
a Colorado home rule municipal corporation,

Dan Richardson, Mayor

ATTEST:

Cathy Derby, Town Clerk

POSTED:
PUBLISHED:
EFFECTIVE:

13252060_v1





