
ORDINANCE NO. 7 

SERIES 2022

AN ORDINANCE OF THE CRESTED BUTTE TOWN 

COUNCIL AUTHORIZING THE GRANTING OF A FENCE 

AND LANDSCAPE MAINTENANCE EASENIENT TO THE

APERTURE ASSOCIATION 0N TOWN

PROPERTY ITEAR THE RIVER TRAIL AND THE 

PUBLIC WORKS YARD IN THE TOWN OF CRESTED 

BUTTE, GUNNISON COUNTY, STATE OF COLORADO

WHEREAS, the Town of Crested Butte, Colorado (the is a home rule

municipality duly and regularly organized and now validly existing as a body corporate and

politic under and by the Constitution and the laws of the State of Colorado;

WHEREAS, the Town Council is authorized pursuant to 14.4 of the Town Charter to

sell and convey Town-owned property; and, 

WHEREAS, Aperture and the Town entered into a Maintenance, License,
and Easement dated November 1, 2018, and recorded at reception number 657206

of the records of the Gunnison County Clerk and Recorder 1, 2018

and,

WHEREAS, Under the November 1, 2018 Agreement and other agreements, Aperture
and Cypress Foothills, LLP (Aperture) agreed to construct a River Trail along the .west bank of

t e Slate River. Aperture alw constructed a fence between the River Trail and the public
works yard (the and constructed berns, retaining walls, buffers, and landscaping and

irrigation for the landscaping associated with the River Trail and, -

WHEREAS, Paragraph 2 of the November 1, 2018 Agreement contemplates that the

Town will grant Aperture an easement allowing Aperture to cross, over, and through Town

property for the purpose of, and to the extent necessary, to allow Aperture to perform any ad all

necessary or prudent maintenance or repairs of the Fence and the Landscaping (the
following the boundary line adjustment between the public works yard and the East

Parcel where the Aperture is located, and the formal annexation by the Town of the

West Parcel; and,
'

WHEREAS, these events have occurred and the November 1, 2018 Agreement states

that Aperture will be responsible for maintaining and repairing the Fence and Landscaping
installed on Town owned property; and,

WHEREAS, the Town Council hereby that it is necessary and suitable, and in the 

best interests of the Town and the health, safety and welfare of the residents and visitors of 

Crested Butte, that the Town authorize the granting of the Fence and Landscape Maintenance 

Easement in the form attached hereto as Exhibit A.

NOW, THEREFORE, BE IT ORDAINED BY THE TOWN COUNCIL OF THE

TOWN OF CRESTED BUTTE, COLORADO, THAT,
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INTRODUCLD, READ AND SET FOR PUBLIC HEARING THIS I DAY OF

an} ,
2022.

ADOPTED BY THE TOWN COUNCIL UPON SECOND READING IN PUBLIC

HEARING 0F
,
2022.

TOWN OF CRESTED BUTTE, COLORADO

Ian Billick, Mayor

ATTEST:

[SEAL]
Lv elle Stanford, Town Clerk



Exhibit A

FENCE AND LANDSCAPE EASEMENT AGREEMENT

This Fence and Landscape Easement Agreement (this is entered into this

__day of 2022 by and between the Aperture Homeowners Association, Inc.

and the Town of Crested Butte, Colorado, 8. Colorado home rule municipality (the
Each of the foregoing is referred to herein as a and collectively as the

1.

A.

H.

Recitals

Aperture 8] :l the Town entered into a Maintenance, License, and Easement

dated November 1, 2018, and recorded at reception number 657206 of the

records of the Gunnison County Clerk and Recorder 1, 2018

Under the November 1, 2018 Agreement and other agreements, Aperture and Cypress
Foothills, LLP agreed to construct a River Trail along the west bank of the Slate River.

Aperture also constructed a fence between the River Trail and the public works

yard (the and constructed berms, retaining walls, buffers, and landscaping
and irrigation for the landscaping associated with and adjacent to the River Trail

The location of the River Trail and the Fence is shown on Exhibit A.

. 
Construction ofthe River Trail, Fence, and Landscaping is almost completed, and these

improvements are located largely on Town property adjacent to the public
works yard. Paragraph 2 of the November 1, 2018 Agreement contemplates that the

Town will grant Aperture an easerent allowing Aperture to cross, over, and

Town property for the purpose of, and to the extent necessary, to allow Arerture to

perform any and. al' necessary or prudent maintenance or repairs of the Fence and the

Landscaping (the following the boundary line adjustment between the

puilic woks yard and the East Parcel where the Aperture is

located, and the formal annexation by the Town of the West Parcel. All of these events

have occurred. -

. 
The November 1, 2018 Agreement also statics that Aperture will be responsible for-

maintaining and repairing the Fence and Landscaping. The purpose of this Agreement
is for the Town to actually grant the easement contemplated by Paragraph 2 of the

November 1, 2018 Agreement.

Aperture believes that entering into this Agreement is in the best interests of its lot
owners and the Aperture subdivision because the aesthetic of the Fence and

Landscaping are intended to Aperture lot owners as well as the public at large.

Agreement

NOW THEREFORE, in consideration of the foregoing recitals, the mutual promises,
grants, and other provisions set forth below, and other good and valuable consideration, the receipt
and of which is hereby acknowledged, the Parties agree as follows:
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Easement. The Town hereby grants and conveys an easement to Aperture across, over,

and tl-rough Town property adjacent to and through the public works yard, as

futher identi on Exhibit A for the purpose of, aid to the extent necessary, to allow

Aperture to perform any and all necessary or prudent maintenance or repairs of the

Fence and the La dscaping (the Aperture shall provide the Town with

reasonable notice prior to using the Basement, which notice be at least 24-hours

in advance of accessing Town property pursuant to .he Easement. Further, Aperture
shall coordinate with the Town to ensure that use of the Easement does not

unreasonably interfere with operations on the public works yard or cause any

safety risks to agents, Town employees, or '.he public. The scope of the

Basement shall allow the use of heavy equipment where such equipment is necessary

to properly maintain or repair of the Fence or Landscaping. Iprerture needs to close

the River Trail in order to do any repairs or maintenance, Aperture will erect ajequate
signage informing trail users of its repair and maintenance operations during the time

such operations are being conducted. The Basement shall be recorded' in the of

the Gunnison County Clerk and Recorder

. 
Limited and Non-Exclusive Easement. The Basement is limited in its scope to what is

expressly set forth above in paragraph 1 above. No expansion of the EasemeLt is

permitted. The Basement is non-exclusive. The Town reserves the right to use the

servient estate to the Basement for any and all purposes that are consistent with the 

Basement.

. Revegetation and Restoration. Immediately following any surface disturbance caused 

by, or result" g the exercise of the Basement, Aperti re shall restore the surface 

estate ;o substantially the same condition as it was L. prior to the surface disturbance,

including revegetating and restoring any (list rhed areas as well as ensuring that he

surface topography. is not altered by exercise of the Basement. The ten

includes, without limitation, all dirt work a1  _.i excavation and all other

activities that result in the destruction, removal or damage of vegetation in place on

Town property at the time of such activity.

. Cooperation; Other Documentation; Instruments. If necessary, the Parties shall 

reasonably cooperate with each other in order effect the transactions contemplated in 

this Agreement. The parties shall give, enter into, execute and approve such additional

agreements, corporate approvals, and instruments as are necessary and appropriate to
effect such transactions. -

. Authority. The person executing this Agreement on behalf of each Party does hereby
covenant and warrant that such person is duly authorized and has full right and

authority to enter into this Agreement and that the person signing on behalf of each 

Party is authorized to do so.

. 
Waiver of Defects. In executing this Agreement, the Parties waive all objections they
may have over defects, if any, in the form of this Agreement, the formalities for
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10.

ll.

execution, or over the procedure, substance or form of the resolutions adopting this

Agreement.

Agreement. This Agreement supplements and the terms of the

November 1, 2018 Agreement regarding the to be granted per

Paragraph 2 of the November 1, 2018 Agreement.

This Agreement shall not be amended or except by subsequent
written agreement of the Parties approved by resolutions of the Town Council.

No Waiver. A waiver of any right or remedy on any one occasion shall not be construed 

as a bar to or waiver of any such right or remedy on any other occasion.

General Release. It is expressly understood that the Town cannot be legally bound by
the representations of any of its elected employees, agents,
representatives and attorneys or their designees, except in accordance with Town 

ordinances, the Code and the laws of the State of Colorado, and that Aperture, when

dealing with the Town, acts at its own risk as to any representation or undertaking by
the Town, its elected employees, agents, representatives, and

attorneys or their designees, which is subsequently held unlawful by a court of law;

provrded, however, this paragraph shall not be construed to limit the rights and 

remedies of the Parties otherwise provided by law, including under equitable doctrines

such as estoppel.
' '

Notices. Any rotice or other information required by this Amendment to be sent to a

Party shall be sent by facsimile, e-mail, overnight courier or mail to th

following:
_

'

Aperture
Attention: President, Board of Directors

c/o Toad Property Management
Post Box 2776

Crested Butte, CO 81234

rob entcom

with a copy to:

Law of the Rockies 

Attention: Marcus J. Lock

525 North Main Street -

Gunnison, Colorado 81230

Town of Crested Butte
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Attention: Dara MacDonald and Shea Barley
507 Maroon Avenue 

P.O. Box 39

Crested Butte, Colorado 81224

Madman-co seal-I bum-co.

with a copy to:

Town Attorney
Sullivan Green Seavy
Barbara J. B. Green and John Sullivan

3223 Arapahoe Ave. Suite 300

Boulder, Colorado 803 03

john@sullivangreenseavy.com

Notice shall be effective when actually received by the Party intended to be

12. Fees; Costs. Should this Agreement become the subject of a dispute
between the Town and Aperture, the substantially prevailing Party shall be entitled to

reasonable fees, costs, and expenses incurred in such dispute.

13. Governing Law; Venue. This Agreement and all rights conferred and obligations
imposed hereunder shall be interpreted and construed in accordance with the laws and

internal judicial decisions of the State of Colorado. The sole venue in any dispute shall

be the District Couct for Gunnison County, State of Colorado.

14. Recording; BindingAgreement. Upon execution, Aperture shall record this Agreement
in the of the Gunniso County Clerk and Recorder. The and burdens of

this Agreement shall run with the Aperture Subdivision and Town property and be

binding upon the successors and assigns.

15. Counterparts. This Agreement may be executed in multiple counterparts, each of 

which, when taken together shall constitute one and the same instrument.

- [Signature pages ]
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Town of C. ested BuLe, Ccloralo,
a Colorado ome rLue

By: zg/ EZE:
Ian Billick, Mayor

ST:

Lyne le T0\.n Clerk

Aperture Humeowners Association,
a Colorado corporation

By:
its President

STATE OF )
)ss.

COUNTY 0F }

'l '  ..- foregoing i 15ml ent was ncl cwledgeo 'aefc e me fhis (1y of
, 2022, by

,
as of me Apert LIomeow; :rs Association, Inc., a

1( 1pr co 
A, 

orati( ,1.

Witness my hand and seal.

My cr mission

Notary Public
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ENCE AND L SCAPE E EM AGREEMENT

day of
_

.
2022 by and 

_ 

between the Aperture Homeowners Association. Inc.

("Aperture") and t Town of Crested Butte. Colorado. a Oolora to home rule municipality (the
"Town"). Each of the foregoing is referred to herein as a and collectively as the

This and Landscape Easemen Agreement (this "Agreement") is entered il.to this

I- M

A. Aperture and the Town entered into a Maintenance, License. and Easement
dated November I, 20 I 8, and recorded at reception number 657206 of the

records of the Gunnison County Clerk and Recorder 1 
. 
201 8 Agreement").

B. Under the November I. 20 l 8 Agreement ant. other agreements. Aperture and Cypress
Foothills. LLP agreed to construct a River Trail along'the west bank of the Slate River.

Aperture also constructed a fence between the River Trail and the public works

yard (the "Fence"). and constructed benns. retaining walls. buffers. and landscaping
and irrigation for the landscaping associated with and adjacent to the River Trail

The location of the River Trail and- the Fence is shown on Exhibit A.

C. Construction of the River Trail, Fence. and Landscaping is almost completed. and theSe

improvements are located largely on Town property adjacent to the public
works yard. Paragraph 2 of the November I. Agreement contemplates that the
Town will grant Aperture an easement allowing Aperture to cross, over. and through
Town property for the par-pose of. and to extent necessary, to allo v Aperture to

perform any Ltd all necessary or prudent maintenance or repairs of the Fence and the

Landscaping (fie "Easement"). fo'lowing the boundary line adiustrrent between the

public works yard and the East Parcel where the Aperture 's

located. and the formal annexation by the 'l',wn ofthe West Parcel. All of these events

have occurred.

D. The November 1. 20l8 Agreement also states that Aperture will be responsible for

maintaining and repairing the Fence and Landscaping. The purpose of this Agreement
is for the Town to actually grant the easement contemplated oy Paragraph 2 of the
November I. 20I8 Agreement.

E. Aperture believes that entering into this Agreement is in the best interests of its lot

owners and the Aperture subdivision because the aesthetic of the Fence and

Landscaping are intended to Aperture lot owners as well as the public at large.

ll. Agreement

NOW THEREFORE, in consideration of the foregoing recitals. the mutual promises.
grants. and other provisions set forth below, and other good and valuable consideration. the receipt
and of which is hereby acknowledged. the Parties agree as follows:
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. Easement. The Town hereb} grants and conveys an easement to Aperture across, over,
and nough'l anpnpertg ad men-Luandthrough Ie' 'o'vr 'srubhcv orlrsyard, as

extrIt necessary, toallLw

Aperture to perform any and all necessary or prudent maintenance or repairs of the

Peace and the Lan;.caping (the "Easemen '). Aperture shall provide the 'iown with
reasonable notice prior to using the Basement, which notice shall be at least 24-hours
in advance of accessing Town property pursuant to the Easement. Further, Aperture
shall coordinate with .he Town to ensure that use of the Basement does not

unreasonably interfere with operations on the public works yard or cause any

safety risks to agents, Town employees, or the public. The scope of the

Basement shall allow the use of heavy equipment where such equipment is necessary
to propeny maint-in or repair of the Fence or Landscaping. lpreruue needs to close

the River Trail' In order to do any repairs or maintenance, Aperture will erect adequate
signage informmg trail users Its repair and maintenance operations during the time
such Jperations are being conducted. The Easement shall be recorded'n the of

the Gunnison County Clerk and Recorde-

. 
Limited and Non-Eeehutve Easement. The Easement is limited in its scope to what is 

expressly set forth above in paragraph I above. No expansion of the Easement is

permitted. The Basement is non-exclusive. The Town reserves the right to use the 

servient estate to the Basement for any and all purposes that are consistent with the
Easement.

. Revegeratian and Restoration. Immediately following any surface disturbance caused

by, or resulting item, the exercise of the Easement, Apemue shal' the surface

estate to subsmtiauy the same condilion it w in prIJr to the surface disturbance,
irrclLJing revegeuting and restoring an; d ed areas as wel as ensuring that the

s erace topogmphy is not altered by the exercise ofthe Easrment. The term

ir eludes, witi out limitatIon, ail dirt wk and excavatim and all other 

activities that result in the destruction. removal or damage of vegetation in place on 

Town property at the time of such activity.

. Cooperation; Other Documentation,- Instruments. if necessary, the Parties shall 

reasonably cooper-te with each other in order the transactions contemplated in 

this Agreement. The parties shall give, enter into, execute and approve such additional

agreements, corporate approvals. and nstruments as are necessary and appropriate to
effect sash transactions.

. Authority. The person executing this Agreement on behalfofeach Party does hereby
covenant and warrant that such person is duly authorized and has full right and

authority to enter into this Agreement and that the person signing on behalf of each

Party is authorized to do so.

.
Waiver of Defects. in executing this Agreement, the Parties waive all objections they
may have over defects, if any, in the font of this Agreement, the formalities for

PageSof'l
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execution, or over the procedure, substance or form of the resolutions adopting this

Agreem

Supplemental Agreement. This Agreement supplements and the terms of the

November 1, 2018 Agreement regarding the to be granted per

Paragraph 2 of the November I, 2018 Agreement.

This Agreement shall not be amended or except by subsequent
written agreement of the Parties approved by resolutions of the Town Council.

No WaiverfA waiver of any right or remedy on any one occasion shall not be construed

as a bartoorwaiverofany such rightorremedy on anyotheroccasion.

10. General Release. It is expressly understood that the Town cannot be legally bound by

ll.

the representations of any of its elected employees, agents,
representatives and attorneys or their designees, except in accordance with Town

ordinances, the Code and the laws of the State of Colorado, and that Aperture, when

daalingwiththeTown,actsatitsownriskastoanyrepresentationorundertakingby
the Town, its elected officials, employees, agents, representatives, and

attorneys or their designees, which'Is subsequently held unlawful by a court of law;
provided, however, this paragraph shall not be construed to limit the righs and

remedies of the Parties otherwise provided by law, including under equitable doctrines

such as estoppel.

Notices. Any notice or other information required by this Amendment to be sent to a

Party shall be sent by facsimile, e-mail, overnight courier or mail to the

following:

Aperture
Attention: President, Board of Directors

clo Toad Property Management
Post Box 2776

Crested Butte, CO 81234

W

with a copy to:

Law of the Rockies

Attention: Marcus .1. Lock

525 North Main Street

Gunnison, Colorado 81230

Town ofCremd Butte
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Attention: Dara MacDonald and Shea Barley
50'] Maroon Avenue

PO. Box 39

Crested Butte, Colomdo 81224

with a copy to:

Town Attorney
Sullivan Green Seavy 
Barbara]. B. Green and John Sullivan 

3223 Arapahoe Ave. Suite 300

Boulder, Colorado 80303

john@sullivangreenseavy.com

Notice shall be effective when actually received by the Party intended to be

l2.Artorneys' Fees: Costs. Should this Agreement become the subject of a dispute
between the Town and Aperture, the substantially prevailing Party shall be entitled to

reasonable fees, costs, and expenses incurred in such dispute.

l3. Governing Law; Venue. This Agreement and all rights conferred and obligations 
imposed hereunder shall be interpreted and construed in accordance with the laws and

internal judicial decisions of the State of Colorado. The sole venue in any dispute shall 

be the District Court for Gunnison County, State of Colorado.

14. Recording; BlndingAg-eemenr. Upon execution. Aperture shall record this Agreement
in the of the Gunnison County Clerk and Recorder. The and burdens of

this Agreement shall run with the Aperture Subdivision and Town property and be

binding upon the successors and assigns.

15. Counterparts. This Agreement may be executed in multiple counterparts, each of

Which, when taken together shall constitute one and the same instrument.

[signature pages follow]



cunnleen County, co

7/10/2022 [Mtolm PI

.

an

. mm lllllllll Illll'lllllll

IN WITNESS WFEREOF, the Parties have executed this hgreement on the date

above wriLLeL.

T-wn of Crested Butte, Colorado,
at Colorado home rule

3,954
[an Billick, Mayor

Aperture Homeowners Association, Inc.,
a Colorado corporation

By:

,
its President

STATE OF
.

)

)ss.
COUNTY OF )

The foregoing instr'ume-t was acknowledged before me this of H2022 by

, 
as Pres dent of the Apert re l-' :meowners lnc  .. a Colorado

corporation.

Witness my hand and seal.

My commission expires:

Notary Public

Puge50f'l
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IN WITNESS WHEREOF, the Parties have executed this Agreement on the date

above written.

Town of Crested Butte, Colorado,
at Colorado home rule

By:
Ian Billick, Mayor

ATI'EST:
'

Lynelle Stanford, Town Clerk

Aperture l-lom wners Association, Inc.,

its President

R '3WCE MkLEnJ
STATE 0F (2 ; ss.

COL. TV or QM mSon )

The foregoing instrument wrr acknowledged before me this I3 day of_143_, 2022, by
Ems; M1 ; gaun . 

as President of the Aperture Homeowners Association, ., a Colorado

corporation.

Witness my hand and seal.

_My commission expires: 63:12 3
.

\_

Public

JASMINE WH
NOTARY

Pages of1
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