
ORDINANCE  NO.  399 3-A

AN ORDINANCE A ME NDING T HE CIT Y OF MUS KO GE E CODE OF 

ORDINANCE S B Y AME NDING CHA PT E R 38, E NVIRONME NT , ART ICL E IV, 

S MOKIN G AN D US E OF T OB ACCO IN PUB L IC PL ACE S , S E CT ION 38-98, 

DE FINIT IONS ,  ADDI NG  DE FINIT ION  OF  VA POR  PROD UCT S ;  S E CT ION  38- 

99, POS S E S S ION OF L IGHT E D T OB ACCO IN CE RT AIN PL ACE S

PROHIB IT E D; E XCE PT IONS , DE S IGN AT ING AL L CIT Y PR OPE RT Y AS 

VA POR FRE E ; AME NDING S E CT ION 38- 100, T OB ACCO US E DE CL ARE D A 

PUB L IC N UIS ANCE , ADDIN G US E OF VA POR PRODU CT S AS A PUB L IC

NUIS ANCE ; AME NDI NG S E CT ION 38-101, POS T ING, RE QUIRI NG POS T ING

INCL UDE VA POR PROD UCT S AS PR OHIB IT E D; AME NDING 38-103, 

E NFORCE ME NT , T O INCL UDE VA PO R PRODU CT S ; PR OVIDING FOR 

RE PE AL E R, S E VE RAB IL IT Y, AND S E T TING AN E FFE CT IVE  DA T E .

NOW T HE RE FORE , B E  IT  ORDAINE D B Y THE  CIT Y COUNCIL  OF T HE

CIT Y OF M US KO GE E , OKL AHOMA, AS  FOL L OWS :

AN AME NDE D ORDI NANCE

 S ection   1. C hapter 38, Environment , Article  IV, S moking an d Use of Toba cco in P ublic

P laces is hereb y amend e d as follows:

S ection  38-98, Def in ition s

As used in this article the  following terms shall be  defined as follows:

Educational facility mea ns a building owned, le as ed or under th e control of  a public or 

private school s ystem, co llege o r universit y.

Health facility means an  entit y which provid es he alth services, includin g,  but not lim ited 

to, hospitals, nursing homes, long-te rm ca re f acil ities, kidne y diseas e tre atment centers, h ealth 

maintenance o r ganiz ations and ambulator y tre atment centers.

Indoor w orkplace me ans an y indoo r place o f empl o yment or  emplo yment-t yp e s ervic e for 

or at the requ est of anoth er individual or individuals, or an y public o r privat e entit y, wh ether p art- 

time or full-time and whe ther for comp ensation or  not. S uch services shall i nclude, without 

limitation, an y s ervice p e rformed b y an  owner,  em plo ye e, independ ent cont ractor,  a gent, partn er, 

proprietor, mana ger, of fi cer, dir ector, app rentice,  trainee, asso ciate, se rvant  or volunteer. An



indoor workplac e include s work ar eas, emplo ye e lounges,  restrooms, conf e rence  rooms, 

classrooms, emplo ye e  ca feterias, h allwa ys, an y ot her spac es used or visited  b y emplo ye es, and 

all space betw een  a floor  and ceilin g that is predo minantl y or totall y enclo sed b y walls or 

windows, re ga rdless of d oors, doorwa ys, open o r  closed windows, stairwa ys , or the like. Th e 

provisions of this section shall appl y to such indo or workplac e at an y giv e n time, whether or not 

work is being p erfo rmed.

Meeting means  a meetin g as d efined in the Okl ah oma Open Me eting A ct.

Public body means a pub lic bod y as d efined in the  Oklahoma Open M eeting A ct.

Public park means all are as of a pa rcel o f land whi ch is owned or le ased b y the C it y of 

Muskoge e and used  for r ecre ational activities, inc luding parkin g lots relat e d thereto, walkin g and 

bic ycl e trails,  golf cou rse s, ball fields, skate parks  and all other fields and  fa cilities to which the 

gen eral public h ave be en  gr anted the ri ght of  acc es s.

Public place means  an y e nclosed indoor ar ea wh er e individuals other than e mplo yees a re 

invited or permitted.

Restaurant means an y e a ting establishment re gard less of seatin g cap acit y.

Smoking means the ca rr ying b y a p erson of  a light ed ci gar,  cigar ette, pipe o r other light ed 

smoking device.

Stand-alone bar, stand-alone tavern and cigar ba r  mean an  establishment that derives 

more than 60 per cent of i ts gross r eceipts, subject  to verification b y compet ent authorit y,  from 

the sale of al coholic beve ra ges and low -point beer  and no person unde r 21  years of  a ge is 

admitted, ex cept for me mbers of a musical b and  emplo yed o r hired  as pro vided in 37 O.S . § 

537(B) (2) and th at is not located within, and does  not share an y common e ntr yw a y or common 

indoor are a with, an y oth er enclos ed indoor workp lace, includin g a r estaur a nt.

Tobacco p roducts mean  an y bidis, ci ga rs, che root s, stogies, smokin g tobac co (including 

gr anulated, plu g cut, c ri mp cut, read y rubb ed, an d an y oth er kinds and fo r ms of tobacco suitable 

for smoking in a pipe o r  cigarette ), che wing tob ac co (including cav endish, twist, plug, scrap,  and 

an y oth er kinds and fo rms of tobacco suitable  for  chewin g), how ever p rep a red; and shall include 

an y oth er a rticles or prod ucts made of toba cco.

 Vapor  pr  oducts   mean   an y  non  combustible   sh all   mean  noncombustible   products,   th at  

m  a y  o  r 

 ma y   not   contain   nicotine,   that   emplo y   a   mec hanical   heatin g   element ,   batter y,   elect ronic   

circuit, 

 or  other  mech anism,   regardless  of  sh ape  o  r   siz e,   that   can   be  us  ed   to  produce   a  vapor  in 

a  solution



 or   other   form.     "Vapo r   products "   shall   include   an y   vapo r   c artrid ge   or   other   containe r   

with   or 

 without   nicotine   or   other   fo rm   that   is   intended   to   be   used   with   an   electronic   ci gar ette,   

electronic 

 cigar,  ele  ctroni c   cigari llo,   electronic  pipe,   or   similar   product   or   device.    "Vapor   produ cts" 

do   not 

 include  an y  products  r egul ated  b y  the  United   S tates  Food,  Dru g  and   C osmetic  Act.

S ec. 38-99.  Possession  of  ligh ted  tob acco in  cert ain  p laces p roh ibited ; excep tion s.

(a) Ex cept as specifi call y provided in the S moking in P ublic P laces and Indoor W orkplaces Act, 

no person shall smoke i n a public place, in an y part of a z oo to which the public ma y b e

admitted, whether indoo rs or outdoors, in an indoor workpla ce, on C it y propert y, wh ether

indoors or outdoors, in an y vehicle providing pub lic transportation, at a meeting o f a public 

bod y, in a nursin g facili t y licens ed pursuant to the Nursin g Home C a re Act, or in a child 

care fa cilit y licensed p ursuant to the Oklahom a C hild C are F acilities Lic ensing Act. A 

nursing facilit y licensed pursuant to the Nursin g Home C a re Act ma y designat e smoking 

rooms for residents and t heir gu ests. S uch rooms shall be full y enclosed, directl y ex hausted

to the outside, and shall be under n e gative air pr e ssure so that no smoke can escap e whe n a 

door is opened and no  air  is recirculat ed to nonsmoking ar eas of  the building.

(b) (1) Ex cept as other wise provided in pa ra gr a ph (2) o f t his subsection, an educ ational facilit y

which offe rs an earl y c hildhood education pro gr am or in whi ch children in grad es

kindergarten throu gh 12 are educ ated shall prohi bit smoking, the use of s nuff, chewin g

tobacco or an y othe r fo rm of tobacco produ ct in the buildings a nd on the grounds of th e

facilit y b y all persons i ncluding, but not limite d to, full-time, part-time, and contract 

emplo ye es, durin g the h ours of 7:00 a.m. to 4:00 p.m., during the scho ol session, or 

when class or  an y pro gr a m established for student s is in session.

(2) C ar eer and technolo g y c enters ma y desi gn ate smoking ar eas outside of buildings, awa y

from gen eral tra ffic are a s and complet el y out of s ight of childr en unde r 18 ye a rs of a ge,

for use b y adults attendin g trainin g cou rses, sessio ns, meetings or s eminars.

(3) An educ ational facil it y ma y desi gnate smoki ng a reas outside the buildings for the use o f

adults during ce rtain a ctivities or functions, including, but not limited to, athletic 

contests.

(4) Nothin g in this secti on shall be construed to prohibit educational f acil ities from havin g

more restrictive policies re gardin g smokin g and the use of othe r toba cco p roducts in the 

buildings or on the  groun ds of the facilit y.

(c) All buildings, publi c parks, and othe r prop erties , ex clusive of pub lic wa ys, or portions 

thereof,  owned  or  oper at ed  b y  the  C it y  of  Musk oge e  shall  be  desi gnated  as  Tobacco   and

 Vapor   Fre e,  prohibiting the use of tobac co and v apor products.

(d) A private residen ce is not a "public place " within the meaning of this article ex cept that 

areas in a private reside nce that ar e used as a li censed child care fa cility du ring hours of 

operation ar e "public pla ces " within the meaning of the S moking in P ublic P laces and Indoor 

W orkplaces Act and this  article.

(e)   S moking and  the  use  o f t obacco   or  v  apor  p  roducts   is  prohibited i n all  vehicles  owned  b y 

the

C it y o f Muskogee  and all  of its agencies, autho rities and instrumentalities.



(f) An emplo ye r not otherwise restri cted from doing so ma y ele ct to provide smoking rooms 

where no wo rk is perfo r med ex cept for cle anin g and maintenance durin g the time the room 

is not in use for smoking, p rovided e ach smoking r oom is full y enclo sed and ex hausted

directl y to the outside, in such manner that no smoke can drift o r circul ate into a 

nonsmoking ar ea. No ex haust from a smoking ro om shall be located within 15 feet of an y

entranc e, ex it or air intake. If smoking is to be permitted in an y s pace ex empted in 

subsection (g) of thi s section or in a smoki ng room pursuant to subsection (h) of this section, 

such smoking space must either oc cup y the entir e en closed indoor space or, if it shares the 

enclosed spa ce with an y nonsmokin g are as, th e smoking spac e shall be full y en closed,

ex hausted directl y to th e outside with no air f rom the smoking spa ce circulated to an y

nonsmoking ar ea, and un der ne gative air p ressur e so that no smoke can drif t or circulate into 

a nonsmoking ar ea whe n a door to an adja cent nonsmoking are a is op ened. Air from a 

smoking room shall not be ex hausted within 15 fee t of an y entran ce,  ex it or air intake.

(g)   The p rovisions of this article shall not prohibit smoking in: 

(1)   S tand-alon e bars, sta nd-alone tave rns or ci gar  bars;

(2) The room or rooms where licensed charitabl e bingo games a re bein g operated, but onl y

during the hou rs of ope ra tion of such games;

(3)   Up to 25 pe rcent o f the gu est rooms at a hotel  or other lod ging establishment;

(4) R etail toba cco stor es predominantl y en ga ged in the sale of toba cco produ cts and 

acc essories and in which the sale of other p roduct s is merel y in cidental an d in which no 

food or beve ra ge is sold  or served  for consumptio n on the premises;

(5) W orkplaces wher e onl y the owne r or oper ator of the wo rkplac e, or the immediate 

famil y of the own er o r operator, pe rforms a n y work in the workp lace, and the 

workplace h as onl y incid ental public acc ess;

(6) W orkplaces occupie d ex clusivel y b y one or more smoke rs, if the workplace has onl y

incidental public a ccess. "Incid ental public ac ces s" means that a plac e of business has 

onl y an oc casional perso n, who is not an emplo yee, pr esent at the busine ss to transact 

business or make a deli ver y. It does not includ e businesses that depen d on walk-in 

customers for  an y part of  their business;

(7)   P rivate o ffices o ccu pied ex clusivel y b y one o r more smokers;

(8) W orkplac es within private r esidenc es, ex cep t that smoking shall not be allowed inside 

an y priv ate r esidenc e t hat is used as a lic ens ed child ca re facilit y d uring hours of 

operation;

(9)   A  f acilit y  ope rated  b y  a  post  or  organiz ation  of  past  or  present  mem bers  of  the  Armed 

Forc es   of   the   United   S tates   which   is   ex empt   from   tax ation   pursuant   to   S ections

501(c)(8 ),  501( c)(10)  or  501(c)(19 )  of  the  Intern al  R evenue  C ode,  26  U. S .C .,  S ection

501(c)(8 ), 501(c )(10) o r 501(c)(19 ), when such facilit y is utiliz ed ex clusivel y b y its 

members and thei r fam ilies and for the condu ct of post or or ganiz ation nonprofit 

operations ex cept durin g an event or  activit y whi c h is open to the public;

(10) An y outdoor  seatin g  area  of a  restau rant; pro vided , sm oking shall  not  be allowed  within 

15 feet of  an y ex terior pu blic doorwa y or  an y air i ntake of a  restaur ant; and



(11) Medic al   res ear ch   o r   treatment   cente rs,   if   smoking   is   inte gral   to   the   resea rch   or 

treatment.

(h) Notwithstanding an y other provision of this article rest aurants shall be totall y nonsmokin g

or ma y provide nonsmo king are as and desi gnate d smoking rooms. Food and bever a ge ma y

be serv ed in such designated smoking rooms which shall be in a loc ation which is full y

enclosed, directl y ex hausted to the outside, und er ne gative air pressu re so smoke cannot 

escape wh en a doo r is opened, and no air is recir culated to nonsmok ing are as of the 

building. No ex haust fro m such room shall be located within 25 feet of a n y entran ce, ex it or 

air intake. S uch room shall be subject to verifica tion for compliance with the provisions of 

this subsection b y the sta te department of h ealth.

S ec. 38-100 – T ob acco   an d   vap  or  p rod u ct  use d eclared  a p u b lic n u isan ce.

The use of tobac co or vapor products is d angerous to the health of both adults and

children, sets an unhe a lth y ex ample for the C it y of Muskogee 's yo uth and children, and 

disturbs, injures and en dangers the comfort, re pose and saf et y of oth ers. Thus, the use o f

tobacco   or   v apor

 products  in an y form in  and on all propert y own e d or operat ed b y the C it y of Muskogee is 

hereb y de clar ed a public  nuisance. 

S ec. 38-101 –  Postin g

(a) The person who own s or operates a place wh e re s moking or tobacco us e is prohibit ed b y

law shall be r esponsible for posting a si gn or dec al, at le ast four inches b y two inches in siz e, at 

each  entranc e to the building indicatin g that the p lace is smoke-f ree or tob acco- fre e.

(b) R esponsibilit y for po sting signs or d ec als shall be as follows:

(1) In priv at el y own ed fa cilities, the owner or lesse e, if a lessee is in possessi on of the 

facilities;

(2) In corpo ratel y o wned f acilities, the mana ge r a nd/or supervisor o f the fa cilit y

involved; and

(3) In C it y o f Musko gee ow ned or oper ated prope rt y, the C it y M ana ger shall ensure a 

sign or de cal, at least fo ur inches b y two inches in siz e, is posted at each entran ce

of cit y own ed or oper ated propert y indicatin g the propert y is Toba c co and 

Vapor 

 Fre e.

(4) In othe r publicl y owned  f acilities, the mana ger  and /or supervisor of the  facil it y.

S ec. 38-102 –  Pen alty

An y pe rson who knowingl y violates this articl e is guilt y o f a misdemeanor, and, upon 

conviction thereof, sh all be punished b y a fin e acco rding to a sch edul e of fines, as sh all be 

modified from time to time b y the council, and made av ailable for public v iewing in the o ffice of 

the clerk of  court.



S ec. 38-103 – E n f orce men t

The C it y shall, at a mini mum, do the following in order to prev ent tobac co  and  vapor  produ ct 

use in cit y own ed or ope r ated plac es:

a)   P ost signs at entran ce s to cit y owned o r oper ated places whi ch state that  tobacco use is 

prohibited; and

b)   Ask  tobacco  use rs  to  refr ain  f rom  using  an y  form  of  tobac co  product s,   including   vapor

 products  upon observation of an yone violatin g the provisions of this act.

S ection 2 . R EP EA LER . All other o rdinances or p arts of ordin ances not specific all y

identified which ar e in direct con flict here with are  repeal ed onl y to the  ex tent of the conflict.

S ection 3. S EVERAB ILIT Y. S hould an y part se ction, subsectio n, sentenc e, provision,

clause or phr ase h ereo f be held invalid, void, or unconstitutional for an y reason, such holding 

shall not render invalid, void, or unconstitutional an y other section, subsection, sentenc e,

provision, clause, or ph rase of this ordinanc e, and the same a re de emed sever able for this 

purpose.

 S ection   4.  EFFE C T IVE  D ATE.  This  ord inance  sh all  become  ef f ective  thirt y  (30 )  da ys 

after public ation.

P AS S ED    AND    AP P ROVED    B Y    THE    C IT Y    C OUNC IL    O F    T H E    C ITY    OF

MUS KOGEE, OK LA H OMA, TH IS                DAY O F                                        , 2016.

C ITY  OF MUS KO GEE

J OHN R . C OBUR N, MAYOR

ATTES T:

P AME LA S . B ATES , C ITY C LER K

Approved as to fo rm and  legalit y this            da y o f                               , 2016. 

MATTHEW  BEES E,  IN TER IM C ITY  ATTOR N EY




