
ORDINANCE NO. 966 

AN ORDINANCE OF THE CITY OF KYLE, TEXAS AMENDING 
CHAPTER 47 OF THE CODE OF ORDINANCES, TRAFFIC AND 
VEHICLES, ARTICLE VII IN GENERAL, TO PROHIBIT THE 
OPERATION OF HAND-HELD WIRELESS COMMUNICATION 
DEVICES WHILE OPERA TING A MOTOR VEHICLE; PROVIDING 
EXEMPTIONS; PROVIDING AFFIRMATIVE DEFENSES; PROVIDING 
INCREASED PENALTY FOR SECOND AND THIRD OFFENSES; 
PROVIDING A SAVINGS CLAUSE; PROVIDING FOR SEVERABILITY 
AND AN EFFECTIVE DATE.

WHEREAS, House Bill 62 preempted any city ordinance related to the use of a portable wire less 
communication device by a driver to read , write , or send an electronic message effective 
September 1, 2017; and

WHEREAS , the City Council of the City of Kyle previously adopted Ordinance No. 867 on 
September 1, 2015 restricting the use of hand-held devices ; and

WHEREAS , the Ci ty Council reaffirms its finding that it is inherentl y distracting when a person 
operates a motor ve hicle or bicycle while u s in g a hand-held wireless communication device for 
engaging in a call, te x ting . taking or viewing pictures, gaming, and any purpose s ; and

WHEREAS , the C ity Council see k s to continue to promote the health , safe t y and general welfare 
of the community by preventing death , injuries . and propert  y damage wit hin the city limits ; a nd

WHEREAS . adopting these reasonable re strictions on operators while driving is in furtherance of 
increasing the public 's health , safe  ty an d welfare.

NOW, THEREFORE , BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF KYLE , 
TEXAS:

SECTION 1. That the existing C hapter 4 7 of the Co de of Ord in ances of the C ity of K y le entitled 
"Traffic and Vehicle  s" is hereb y amended by adding Article VII , "Use of Portable Electronic 
Device  s While Operating a Motor Vehicle or Bicycle ." Sections 47-187 to 47-191 to read as 
follows:

ARTICLE VII. - USE OF PORT ABLE ELECTRONIC DEVICES 
WHILE OPERA   TING A MOTOR VEHICLE OR BICYCLE 

Sec. 47-187. - Definitions.

Engaging in a call means talking , dialing , or li stening on a hand-held wireless 
communication device , including holding a wireless communication device to activate 
or deactivate the device.



Hand- he ld wireless communication device means a text-messaging device or
other electronic , two-way communication device that uses a commercial mobile service , 
as defined by 47 U.S.C. § 332, that is designed to receive and transmit voice 
communication, text message or pictorial communication , or both , whether by internet 
or other electronic means. The term also includes devices such as mobile telephones , 
personal digital assistants (PDA) , MP3 or other portable music players , electronic 
reading devices , laptop computers or tablets , portable computing devices, portable global 
positioning or navigation systems , pagers , electronic game devices and broadband 
personal communication devices.

Hands-free wireless communication device means a mobile telephone , a device
with speakerphone capability , a telephone attachment , or another function or other piece 
of equipment, regardless of whether or not permanently installed in a motor vehicle, that 
allows use of the wireless communication device without use of either of the operator's 
hands (or prosthetic device or aid in the case of a physically disabled person) .

Operating a motor vehicle includes motor vehicle that is moving , stopped or 
standing on a public street, highway or right-of-way , unless it is lawfully parked as that 
term is defined herein.

Park or parked shall mean for the operator to completely cease movement of a 
motor vehicle in a lawful manner and location. For the purposes of this article , "parked" 
does not mean a vehicle stopped in a lane of traffic due to either a lawful traffic control 
device, or the conditions on the roadway , or traffic congestion patterns then existing.

Text message means a two-way communication (whether real-time or 
asynchronous) in which data (composed in whole or in part of text , numbers, images, or 
symbols) is sent  , entered or received by a method other than by voice and transmitted 
through either a short message service (SMS) or a computer network. This term includes 
instant messaging and e-mail. The term does not include a communication transmitted 
through a global positioning or navigation system.

Sec. 47-188. - Prohibited.

It is an offense if the person uses a h a nd - h e ld wireless communication device while 
operating a motor vehicle or bicycle to Engage in a call.

• Sec. 47-189. - Exceptions. 

This article does not apply to an operator of a motor vehicle using a h a nd-h el d wireless 
communication device:

(I) While the vehicle is legally parked as that term is defined herein , or is being 
driven on private property; 

(2) That is used with a hands-free wireless communication device ;
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(3) If the operator is a law enforcement officer  , firefighter, member of a 
governmental or private emergency medical services function , or member of 
a governmental emergency management function, and the operator is using 
the device to conduct official business related to the position: or 

(4) Who is licensed by the Federal Communications Commission while operating 
a radio frequency device , other than a hand-held wireless communication 
device; or an operator using a two-way radio communication device.

Sec. 47-190. - Affirmative defense.

It shall be an affirmative defense to prosecution under this article that the person was 
using a hand-held wireless communication device for the purpose of:

(1) Reporting illegal activity to a law enforcement agency ;
(2) Communicating with an emergency response operator, a fire department , a 

law enforcement agency, a hospital , a physician's office, or a health clinic 
regarding a medical or other emergency situation ; or 

(3) In the reasonable belief that a person's life or safety is in immediate danger.

Sec. 47-191. - Penalty.

(a) Only warning citations may be issued from the effective date of the ordinance 
from which this article is derived through November I , 2015 , so that an 
educational effort by the City of Kyle may be conducted to inform the public 
about the importance and requirements of section 47-188. Thereafter  , a person 
convicted of an offense under this article shall be fined in accordance with the 
following:
(I) First offense shall have a minimum fine of$ I 00.00 and a maximum fine of 

$500.00; 
(2) Second offense shall have a minimum fine of $200.00 and a maximum fine of 

$500.00; and 
(3) Third and subsequent offenses shall have a minimum fine of $500.00. 

(b) Each day's violations shall constitute a separate and distinct offense. Any prior 
conviction under this article will count towards a second and third charge 
regardless of when it occurred. 

(c) An offense under this article is not a moving violation and may not be made a 
part of a person's driving record or insurance record. 

(d) To the extent that this article conflicts with the V.T.C.A., Transportation Code 
§ 545.424, as amended, regarding the use of wireless communication devices 
while operating a motor vehicle by minors , or Y.T.C.A. , Transportation Code 
§ 545.425 , as amended , regarding use of wireless communication devices in 
school crossing zones, state law shall control.
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SECTION 2. SA VIN GS CLAUSE. All o rdin a n ces or parts of ord in ances in co nfli ct herewith a r e
t o t h e ex  tent of s uc h conflic t h e reby repea led. Th e balance of s uc h o rdin a n ce is hereb y saved from
re p ea l.

SECTION 3. SEVERABILITY. If a n y s ect io n . s ub section, sente n ce. cla u se or phra se of this 
o rdinanc e is for a n y reason h e ld to be uncon st itutional o r il legaL such deci sio n s hall not affect th e 
va lidit y of the remaining sec ti ons of thi s o rdin a n ce. The City Counci l h ere b y declares that it wo uld 
h ave p asse d thi s o rdin a n ce . a nd eac h sec ti o n . s ub sec tion . c lause . or p h rase thereof, irrespec  ti ve of 
the fact th a t a ny one or more sections . s ub sect ions, sente n ces . c la u se s or phrases be declared vo id .

SECTION 4. EFFECTIVE DATE. The Ordinance shall take effect immediatel y from and after 
publication in accordance with the provision s of th e City C harter and the Local Government Code.

PASSED AND APPROVED on this the 19th day of September , 2017.
FINALLY PASSED AND APPROVED on this the 19th day of September , 2017 .

ATTEST: The City of Kyle, Texas
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