
------. ---···--·-------·-·

AN ORDINANCE TO AMEND APPENDIX A "LAND USE" OF THE CODE OF
ORDINANCES OF THE CITY OF NEW BERN

THAT WHEREAS, the Planning and Zoning Board of the City of New Bern

unanimously recommends that certain amendments be made to Appendix A "Land Use" of the

Code of Ordinances of the City of New Bern; and

WHEREAS, the City's development services staff further recommends approval of said

proposed amendments; and

WHEREAS, the Board of Alderman of the City of New Bern deems it advisable and in

the public interest to effect said revisions to Appendix A "Land Use" of the Code of Ordinances

of the City of New Bern.

NOW, THEREFORE, BE IT ORDAINED BY THE BOARD OF ALDERMEN OF THE
CITY OF NEW BERN:

SECTION 1. That Part III. "Board of Adjustment" of Article III "Administrative

Mechanisms" of Appendix A "Land Use" of the Code of Ordinance of the City of New Bern be

and the same is hereby amended by deleting Part III. "Board of Adjustment" in its entirety and

inserting in its stead the following:

"BOARD OF ADJUSTMENT

Section 15-31. Appointment and terms of hoard of adjustment.

(a) There shall be a board of adjustment consisting of ten regular members and three
alternate members. No more than nine regular members, appointed by the board of aldermen,
shall reside within the city. At least one regular member, appointed by the Craven County board
of commissioners, shall reside within the city's extraterritorial planning area. If the Craven
County board of commissioners fails to make an appointment within 90 days after receiving a
notification from the city requesting that an appointment be made, the board of aldermen may
make the appointment. Upon expansion or reduction of the city's extraterritorial planning area,
the board of aldermen shall review the impact of such change on the extraterritorial membership
of the hoard of adjustment and, if necessary, make appropriate adjustments in the number of
extraterritorial members. Members may be removed by the appointing authority at any time for
failure to attend three consecutive meetings without excuse or for missing more than 30 percent
of the meetings within any 12-month period, or for other good cause related to performance of
duties. Because the board of adjustment is a "quasi-judicial" administrative body that operates
between the enforcement officers and the courts, members shall have the ability to read and
understand complex land ownership and development issues. Members should have
backgrounds related to land ownership and development issues (i.e., law, real estate, banking,
building, environmental groups, governmental agencies, community organizations, etc.).
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(b) Board of adjustment members shall be appointed for three-year staggered terms,
but members may continue to serve until their successors have been appointed. Initially, three
regular members and one alternate member shall be appointed for one-year terms. Three regular
members and one alternative member shall be appointed for two-year terms, and four regular
members and one alternate member shall be appointed for three-year terms. Vacancies may be
filled for the unexpired terms only.

(c) Membership appointments shall be limited to two successive terms for regular
members and two successive terms for alternate members.

(d) All regular members may participate in and vote on all issues before the board.
Alternate members shall only serve in the absence of regular members, and shall have all the
powers and duties of a regular member.

Section 15-32. Powers and duties of board of adjustment.

(a) The board of adjustment shall hear and decide:

(1) Appeals from any order, decision, requirement, or interpretation made by
the zoning administrator, as provided in section 15-91;

(2) Appeals from any order of the building inspector;

(3) Appeals from any decision granting or denying any certificate of
appropriateness made by the historic preservation commission, as provided in section 15-428(k);

(4) Applications for special use permits, as provided in section 15-46;

(5) Applications for variances, as provided in section 15-92;

(6) Questions involving interpretations of the zoning map, including disputed
district boundary lines and lot lines, as provided in section 15-93; and

(7) Any other matter the board is required to act upon by any other city
ordinance.

(b) The board of adjustment may adopt rules and regulations governing its procedures
and operations not inconsistent with the provisions of this ordinance.

Section 15-33. Meetings of the board of adjustment.

(a) The board of adjustment shall establish a regular meeting schedule, and shall meet
frequently enough so that it can take action in conformity with section 15-65.

(b) The board shall conduct its meetings in accordance with the quasi-judicial
procedures set forth in articles IV, V, and VI.
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(c) All meetings of the board of adjustment shall be open to the public, and the
agenda for each board meeting shall be made available in advance of the meeting.

Section 15-34. Quorum.

A quorum for the board of adjustment shall consist of eight members. A quorum is
necessary for the board to take official action.

Section 15-35. Board of adjustment officers.

(a) The board of adjustment shall elect one of its members to serve as chairmaH- who
shall preside over the board's meetings and one member to serve as vice-chairmaH-. The persons
so elected shall serve a term of one year or until their terms expire, whichever comes first. The
chairman may succeed himself or herself.

(b) The chair, vice chair.._ any member temporarily acting as chair, or the clerk to the
board may administer oaths to witnesses coming before the board of adjustment. Any person
who, while under oath during a proceeding before the board of adjustment, willfully swears
falsely is guilty of a Class 1 misdemeanor.

(c) The chair and vice-chair may take part in all deliberations and vote on all issues.

(d) The zoning administrator, or his designee, shall serve as the clerk to_the board of
adjustment. The clerk_shall not have voting privileges.

Section 15-36. Voting.

(a) The concurring vote of four-fifths of the members of the board of adjustment shall
be necessary to grant a variance.

(b) A majority of the members shall be required to decide any other quasi-judicial
matter, or to determine an appeal made in the nature of certiorari. For the purposes of this
subsection, vacant positions on the board and members who are disqualified from voting on a
quasi-judicial matter shall not be considered members of the board for calculation of the requisite
majority if there are no qualified alternates available to take the place of such members.

(c) Once a member is physically present at a board meeting, any subsequent failure to
vote shall be recorded as an affirmative vote unless the member has been excused in accordance
with subsection( d),

(d) A member of the board or any other body exercising quasi-judicial functions
pursuant to this Article shall not participate in or vote on any quasi-judicial matter in a manner
that would violate affected persons' constitutional rights to an impartial decision maker.
Impermissible conflicts include, but are not limited to, a member having a fixed opinion prior to
hearing the matter that is not susceptible to change, undisclosed ex parte communications, a close
familial, business, or other associational relationship with an affected person, a financial interest
in the outcome of the matter, or having standing under G.S. 160A-393(d) to appeal the decision
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upon which he or she is voting. If an objection is raised to a member's participation and that
member does not recuse himself or herself, the remaining members shall by majority vote rule on
the objection.

W A roll call vote shall be taken upon the request of any member."

SECTION 2. That Article V. "Appeals, Variances, Interpretations" of Appendix A

"Land Use" of the Code of Ordinance of the City of New Bern be and the same is hereby

amended by deleting Article V. "Appeals, Variances, Interpretations" in its entirety and inserting

in its stead the following:

"ARTICLE V. APPEALS, VARIANCES, INTERPRETATIONS

Section 15-91. Appeals.

The board of adjustment shall hear and decide upon appeals from, and shall review any
final, written decision or order made by the zoning administrator, or his or her designee, and shall
hear and decide upon appeals as provided in section 15-32. The appeal request shall be subject
to all of the following:

(a) Any person who has standing under G.S. 160A-393(d), or the city may appeal a
decision to the board of adjustment. An appeal is taken by filing a notice of appeal with the city
clerk. The notice of appeal shall state the grounds for the appeal.

(b) The zoning administrator, or his or her designee, or board making the decision
shall give written notice of such decision to the owner of the property that is the subject of the
decision and to the party who sought the decision, if different from the owner. The written notice
shall be delivered by personal delivery, electronic mail, or by first-class mail.

(c) The owner or other party shall have thirty (30) days from receipt of the written
notice within which to file an appeal. Any other person with standing to appeal shall have thirty
(30) days from receipt from any source of actual or constructive notice of the decision within
which to file an appeal. It shall be conclusively presumed that all persons with standing to appeal
have constructive notice of the decision from the date a sign containing the words "Zoning
Decision" or "Subdivision Decision" in letters at least six inches high and identifying the means
to contact an official for information about the decision is prominently posted on the property
that is the subject of the decision, provided the sign remains on the property for at least ten (10)
days. Posting of signs is not the only form of constructive notice. Any such posting may be done
at the landowner's or applicant's discretion, and shall be the responsibility of the landowner or
applicant. Verification of the posting shall be provided to the official or board who made the
decision.

(d) The zoning administrator, or his or her designee, or the board who made the
decision shall transmit to the board of adjustment all documents and exhibits constituting the
record upon which the action appealed from is taken. The official or board shall also provide a
copy of the record to the appellant and to the owner of the property that is the subject of the
appeal if the appellant is not the owner.
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( e) An appeal of a notice of violation or other enforcement order stays enforcement
of the action appealed from unless the zoning administrator, or his or her designee, certifies to
the board of adjustment after notice of appeal has been filed that because of the facts stated in an
affidavit, a stay would cause imminent peril to life or property or because the violation is
transitory in nature, a stay would seriously interfere with enforcement of the ordinance. In that
case, enforcement proceedings shall not be stayed except by a restraining order, which may be
granted by a court. If enforcement proceedings are not stayed, the appellant may file with the
official a request for an expedited hearing of the appeal, and the board of adjustment shall meet
to hear the appeal within fifteen (15) days after such a request is filed. Notwithstanding the
foregoing, appeals of decisions granting a permit or otherwise affirming that a proposed use of
property is consistent with the ordinance shall not stay the further review of an application for
permits or permissions to use such property; in these situations the appellant may request and the
board of adjustment may grant a stay of a final decision of permit applications or building
permits affected by the issue being appealed.

(f) Subject to the provisions of subsection (e), the board of adjustment shall hear and
decide the appeal within a reasonable time.

(g) The official who made the decision shall be present at the hearing as a witness.
The appellant shall not be limited at the hearing to matters stated in the notice of appeal. If any
party or the city would be unduly prejudiced by the presentation of matters not presented in the
notice of appeal, the board of adjustment shall continue the hearing. The board of adjustment
may reverse or affirm, wholly or partly, or may modify the decision appealed from and shall
make any order, requirement, decision, or determination that ought to be made. The board shall
have all the powers of the official who made the decision.

(h) When hearing an appeal pursuant section 15-428(k), or any other appeal in the
nature of certiorari, the hearing shall be based on the record below and the scope of review shall
be as provided in G.S. 160A-393(k).

Section 15-92. Variances.

(a) An application for a variance shall be submitted to the board of adjustment by
filing a copy of the application with the zoning administrator. Applications shall be handled in
the same manner as applications for special use permits in conformity with the provisions of
section 15-48, 15-49 and 15-54.

(b) When unnecessary hardships would result from carrying out the strict letter of the
land use ordinance, the board of adjustment shall vary any of the provisions of the ordinance
upon a showing of all of the following:

(1) Unnecessary hardship would result from the strict application of the
ordinance. It shall not be necessary to demonstrate that, in the absence of the variance, no
reasonable use can be made of the property.

(2) The hardship results from conditions that are peculiar to the property,
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such as location, size, or topography. Hardships resulting from personal circumstances, as well
as hardships resulting from conditions that are common to the neighborhood or the general
public, may not be the basis for granting a variance.

(3) The hardship did not result from actions taken by the applicant or the
property owner. The act of purchasing property with knowledge that circumstances exist that
may justify the granting of a variance shall not be regarded as a self-created hardship.

(4) The requested variance is consistent with the spirit, purpose, and intent of
the ordinance, such that public safety is secured, and substantial justice is achieved.

(c) No change in permitted uses may be authorized by variance.

( d) The board of adjustment may impose appropriate conditions on any variance,
provided that the conditions are reasonably related to the variance.

( e) A variance may be issued for an indefinite duration or for a specified duration
only.

(f) The nature of the variance and any conditions attached to it shall be entered on the
face of the zoning permit (or the zoning permit may simply note the issuance of the variance and
refer to the written record of the variance for further information). All such conditions are
enforceable in the same manner as any other applicable requirement of this ordinance.

(g) In granting a variance, the board of adjustment must vote affirmatively on each of
the four ( 4) required findings stated in subsection (b ). Insofar as practicable, a separate motion to
make an affirmative finding on each of the requirements set forth in subsection (b) shall include a
statement of the specific reasons or findings of fact supporting each motion.

(h) A motion to deny the variance may be made on the basis that any one or more of
the four (4)_criteria set forth in subsection (b) is not satisfied or that the application is incomplete.
Such a motion shall include a statement of the specific reasons or findings of fact that support it.

Section 15-93. Interpretations.

(a) The zoning administrator is authorized to interpret the official zoning map and to
pass upon disputed questions of lot lines or district boundary lines and similar questions. If such
questions arise in the context of an appeal from a decision of the zoning administrator, they shall
be handled as provided in section 15-91.

(b) A written request for a map interpretation shall be submitted to the zoning
administrator (or board of adjustment in cases of appeal by filing a copy of the application with
the zoning administrator). The written request or application in the case of appeal shall contain
sufficient information to enable the zoning administrator or board to make the necessary
interpretation.

(c) Where uncertainty exists as to the boundaries of districts as shown on the ofiicial
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zoning map, the following rules shall apply:

( 1) Boundaries indicated as approximately following the centerlines of alleys,
streets, highways, streams, or railroads shall be construed to follow such centerlines.

(2) Boundaries indicated as approximately following lot lines, city limits or
extraterritorial boundary lines shall be construed as following such lines, limits or boundaries.

(3) Boundaries indicated as following shorelines shall be construed to follow
such shorelines and in the event of change in the shoreline shall be construed as following such
changed shorelines.

(4) Where distances are not specifically indicated on the official zoning map,
the boundary shall be determined by measurement, using the scale of the official zoning map.
Where a zoning district boundary divides a lot, the zoning district that occupies the majority of
the lot shall be considered the zoning district for the entire lot. Said district boundary shall be
interpreted to follow lot lines.

(5) Where any street or alley is hereafter officially closed, the regulation
applicable to each parcel of abutting property shall apply to that portion of such street or alley
added thereto by virtue of such closing.

Section l 5-94. Requests to be heard expeditiously.

As provided in sections 15-65 and 15-91 (f), the board of adjustment shall hear and decide
all appeals, variance requests, and requests for interpretations as expeditiously as possible,
consistent with the need to follow a regularly established meeting schedule, follow agenda
procedures, provide notice in accordance with article VI, and obtain the necessary information to
make sound decisions.

Section l 5-95. Burden of proof in appeals and variances.

(a) When an appeal is taken to the board of adjustment in accordance with section 15-
91, other than an appeal pursuant to section 15-428(k), the zoning administrator shall have the
initial burden of presenting to the board sufficient evidence and argument to justify the order or
decision appealed from. The burden of presenting evidence and argument to the contrary then
shifts to the appellant, who shall also have the burden of persuasion.

(b) The burden of presenting evidence sufficient to allow the board of adjustment to
reach the conclusions set forth in subsection 15-92(b ), as well as the burden of persuasion on
those issues, remains with the applicant seeking the variance.

Section 15-96. Board action on appeals and variances.

(a) With respect to appeals, a motion to reverse, affirm, or modify the order,
requirement, decision, or determination appealed from shall include, insofar as practicable, a
statement of the specific reasons or findings of fact that support the motion. If such a motion is
not made or fails to receive the votes necessary for adoption then the stated decision of the
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zoning administrator shall stand.

(b) In granting a variance, the board must vote affirmatively by a four-fifths majority
pursuant to section 15-36 to all of the four required findings stated in subsection l 5-92(b ).
Insofar as practicable, a motion to make an affirmative finding on each of the requirements set
forth in subsection l 5-92(b) shall include a statement of the specific reasons for findings of fact
supporting such motion.

(c) A motion to deny a variance may be made on the basis that any one or more of the
three criteria set forth in subsection l 5-92(b) is not satisfied or that the application is incomplete.
Insofar as practicable, such a motion shall include a statement of the specific reasons or findings
of fact that support it.

(d) As to any matter other than granting a variance,_if a motion to reverse or modify is
not made or fails to receive the requisite votes necessary for adoption then the initial decision
shall stand.

Sections 15-97-15-100. Reserved."

SECTION 3. That Article VI. "Hearing Procedures for Appeals and Applications" of

Appendix A "Land Use" of the Code of Ordinance of the City of New Bern be and the same is

hereby amended by deleting Article VI. "Hearing Procedures for Appeals and Applications" in

its entirety and inserting in its stead the following:

"HEARING PROCEDURES FOR APPEALS AND APPLICATIONS

Section 15-101. Hearing required on appeals and applications.

(a) Before making a decision on an appeal, or an application for a variance, special
use permit, or a petition from the planning staff to revoke a special use permit, the board of
adjustment shall hold a hearing on the appeal or application.

(b) Subject to subsection (c), the hearing shall be subject to the provisions of G.S.
sections 143-318.9 through 143-318.18. Any person who has standing, or would have standing
under G.S. 160A-393(d), or the city shall be given an opportunity to participate in the appeal or
application to present evidence and arguments and ask questions of persons who testify. Such
persons may be represented by counsel.

(c) The board of adjustment may place reasonable and equitable limitations on the
presentation of evidence and arguments and the cross examination of witnesses so that the matter
at issue may be heard and decided without undue delay.

(d) The board of adjustment may continue the hearing until a subsequent meeting and
may keep the hearing open to take additional information up to the point a final decision is made.

Section 15-102. Notice of hearing.
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The zoning administrator shall give notice of any hearing required by section 15-1O1 as
follows: ·

(a) Notice of hearings shall be mailed to:

(1) the person or entity whose appeal, application, or request is the subject of
the hearing;

(2) the owner of the property that is the subject of the hearing if the owner did
not initiate the hearing;

(3) the owners of all parcels of land abutting the parcel of land this is the
subject of the hearing, and to all owners of parcels of land within 100 feet of the lot or parcel of
land that is the subject of the hearing; and

(4) to any other person who makes a written request for such notice.

(b) In the absence of evidence to the contrary, the city may rely on the county tax
listing to determine owners of property entitled to mailed notice. The notice must be deposited
in the mail at least 10 days, but not more than 25 days, prior to the date of the hearing. Within
that same time period, the city shall also prominently post a notice of the hearing on the site that
is the subject of the hearing or on an adjacent street or highway right-of-way.

(c) In the case of conditional use permits, notice shall be given to other potentially
interested persons by publishing a notice in the local newspaper with the greatest circulation one
time not less than ten (10) calendar nor more than 25 calendar days prior to the hearing.

(d) The notice required by this section shall state the date, time and place of the
hearing, reasonably identify the lot or parcel of land that is the subject of the application or
appeal, and give a brief description of the action requested or proposed.

Section 15-l 03. Evidence, findings, and written decision.

(a) The provisions of this section apply to all hearings for which a notice is required
by section 15-102.

(b) All persons who intend to present evidence in relation to appeals, variances, or
permits shall be sworn. The chair of the board or any member acting as chair, and the clerk to
the board are authorized to administer oaths to witnesses in any matter coming before the board.
Any person who, while under oath during a proceeding before the board of adjustment, willfully
swears falsely is guilty of a Class 1 misdemeanor.
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(c) The board shall determine contested facts and make its decision within a
reasonable time. Every quasi-judicial decision shall be based upon competent, material, and
substantial evidence in the record.

(d) Each quasi-judicial decision shall be reduced to writing and reflect the board's
determination of contested facts and their application to the applicable standards. The written
decision shall be signed by the chair or other duly authorized member of the board. A quasi­
judicial decision is effective upon filing the written decision with the clerk to the board or such
other office or official as the ordinance specifies. The decision of the board shall be delivered by
personal delivery, electronic mail, or by first-class mail to the applicant, property owner, and to
any person who has submitted a written request for a copy, prior to the date the decision becomes
effective. The person required to provide notice shall certify that proper notice has been made.

Section 15-104. Modification of application at hearing.

(a) In response to questions or comments by persons appearing at the hearing or to
suggestions or recommendations by the board of aldermen, planning and zoning board, or board
of adjustment, the applicant may agree to modify his application, including the plans and
specifications submitted.

(b) Unless such modifications are so substantial or extensive that the board cannot
reasonably be expected to perceive the nature and impact of the proposed changes without
revised plans before it, the board may approve the application with the stipulation that the permit
will not be issued until plans reflecting the agreed upon changes are submitted and approved by
the planning staff.

Section 15-105. Record.

(a) A record of all hearings required by section 15-101 shall be made by a court
reporter or by electronic means. Accurate minutes shall also be kept of all such proceedings.

(b) All documentary evidence presented at a hearing as well as all other types of
physical evidence shall be made a part of the record of the proceedings. With the approval of the
parties, copies may be submitted for the originals. Such evidence shall be kept by the city for at
least five years; provided, however, such evidence shall be disposed of by agreement of the
parties or by the rendering of a final decision by the court.

Section 15-106 Subpoenas

The board of adjustment through the chair, or in the chair's absence anyone acting as
chair, may subpoena witnesses and compel the production of evidence. To request issuance of a
subpoena, persons with standing under G.S. 160A-393(d) may make a written request to the chair
explaining why it is necessary for certain witnesses or evidence to be compelled. The chair shall
issue requested subpoenas he or she determines to be relevant, reasonable in nature and scope,
and not oppressive. The chair shall rule on any motion to quash or modify a subpoena. Decisions
regarding subpoenas made by the chair may be appealed to the full board of adjustment. If a
person fails or refuses to obey a subpoena issued pursuant to this subsection, the board of
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adjustment or the party seeking the subpoena may apply to the General Court of Justice for an
order requiring that its subpoena be obeyed, and the court shall have jurisdiction to issue these
orders after notice to all proper parties.

Section 15-107. Appeals of quasi-judicial decisions.

Every quasi-judicial decision shall be subject to review by the superior court by
proceedings in the nature of certiorari pursuant to G .S. l 60A-393. A petition for review shall be
filed with the clerk of superior court by the later of 30 days after the decision is effective or after
a written copy thereof is given in accordance with section 15-103. When first-class mail is used
to deliver notice, three days shall be added to the time to file the petition.

Sections 1 S-108-1S-110. Resen1ed.,.

SECTION 4. This ordinance shall be effective from and after the date of its adoption.

ADOPTED THIS g-0 DAY oF Ju Iif= , 2ol!i__.

~(~
MAYOR

CITY CLERK
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NORTH CAROLINA

MEMORANDUM

TO: Mayor Outlaw and Board of Aldermen

FROM: Kevin Robinson, AICP
City Planner

DATE: July 1, 2014

SUBJECT: Call for Public Hearing to Amend Appendix A "Land Use" of the Code of
Ordinances

Background
At its June 3rd, 2014 regular meeting, the Planning and Zoning Board unanimously voted to
recommend approval of the City of New Bern's request to amend sections of the Land Use
Ordinance, primarily related the Board of Adjustment. The purpose of the proposed revisions to
Sections 15-31 through 15-36, 15-91through 15-96 and 15-107 is to adopt State Statute and
otherwise amend the roles of the Board of Adjustment and processes for hearing various cases.
The following is a summary of the proposed amendment sections:

Sec. 15-31. Appointment and terms of board of adjustment - Clarifies the role of
alternate members.

Sec. 15-32. Powers and Duties of Board of Adjustment - Includes appeals of
decisions by building inspector and HPC.

Section 15-33. Meetings of the board of adjustment - Removes extraneous language
already included in subsequent sections.

Section 15-34. Quorum - No change to text.

Section 15-35. Board of adjustment officers - Change in titles of officers and includes
language on misdemeanors for giving false statements.

Section 15-36. Voting- Changes the required vote to 4/5ths for all variances and simple
majority for all other items (per state statue. Also expands upon ex parte
communications and conflicts of interest.

Section 15-91. Appeals - Expands upon appeal process including defining standing,
stays of enforcement, additional time to file appeal (per state statute), notification
of decision, testimony provided and provisions appeals of HPC decisions.
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Section 15-92. Variances - Further defines the process for determinations of variance
requests and includes additionally required findings.

Section 15-93. Interpretations - No change to text.

Section 15-94. Requests to be heard expeditiously - No change to text.

Section 15-95. Burden of proof in appeals and variances - Makes provision for
already accept method of burden of proof in the appeal of an HPC decision.

Section 15-96. Board action on appeals and variances- Language removed on
required votes so as to be consistent with previous section 15-36.

Section 15-101. Hearing required on appeals and applications - Removes conditional
use permit language as BofAdj doesn't hear them and clarifies standing
requirement.

Section 15-102. Notice of hearing - Provides consistency with previously approved
"notification" amendments and state statute.

Section 15-103. Evidence, f"mdings, and written decision - Provides for misdemeanor
for willfully giving false statements (per state statute), reasonable time to conduct
hearing and evidence to be provided, and method for formal notification of
decision.

Section 15-104. Modification of application at hearing- No change to text.

Section 15-105. Record- No change to text.

Section 15-106. "'Fitten deeisiea. Subpoenas- New section which lays out the Chair's
authority to subpoena witnesses and evidence.

Section 15-107. Appeals of quasi-judicial decisions - New section which lays out the
process for appealing quasi-judicial decisions to the courts.

Recommendation
The Board of Aldermen is requested to consider the full text of the items summarized above and
approve the Land Use Ordinance text amendments to sections related to Board of Adjustment
composition and hearing and voting procedures.

Please contact me at 639- 7583 should you have questions or need additional information.

Attachments
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STRIKE- THROUGH COPY REFLECTING CHANGES

AN ORDINANCE TO AMEND APPENDIX A "LAND USE" OF THE CODE OF
2 ORDINANCES OF THE CITY OF NEW BERN
3

4 THAT WHEREAS, the Planning and Zoning Board of the City of New Bern

5 unanimously recommends that certain amendments be made to Appendix A "Land Use" of the

6 Code of Ordinances of the City of New Bern; and

7 WHEREAS, the City's development services staff further recommends approval of said

8 proposed amendments; and

9 WHEREAS, the Board of Alderman of the City of New Bern deems it advisable and in

10 the public interest to effect said revisions to Appendix A "Land Use" of the Code of Ordinances

11 of the City of New Bern.

12

13 NOW, THEREFORE, BE IT ORDAINED BY THE BOARD OF ALDERMEN OF THE
14 CITY OF NEW BERN:
15

16 SECTION 1. That Part III. "Board of Adjustment" of Article III "Administrative

17 Mechanisms" of Appendix A "Land Use" of the Code of Ordinance of the City of New Bern be

18 and the same is hereby amended by deleting Part III. "Board of Adjustment" in its entirety and

19 inserting in its stead the following:

20 "BOARD OF ADJUSTMENT
21

22 Section 15-31. Appointment and terms of hoard of adjustment.
23

24 (a) There shall be a board of adjustment consisting of ten regular members and three
25 alternate members. No more than nine regular members, appointed by the board of aldermen,
26 shall reside within the city. At least one regular member, appointed by the Craven County board
27 of commissioners, shall reside within the city's extraterritorial planning area. If the Craven
28 County board of commissioners fails to make an appointment within 90 days after receiving a
29 notification from the city requesting that an appointment be made, the board of aldermen may
30 make the appointment. Upon expansion or reduction of the city's extraterritorial planning area,
31 the board of aldermen shall review the impact of such change on the extraterritorial membership
32 of the board of adjustment and, if necessary, make appropriate adjustments in the number of
33 extraterritorial members. Members may be removed by the appointing authority at any time for
34 failure to attend three consecutive meetings without excuse or for missing more than 30 percent
35 of the meetings within any 12-month period, or for other good cause related to performance of
36 duties. Because the board of adjustment is a "quasi-judicial" administrative body that operates
37 between the enforcement officers and the courts, members shall have the ability to read and
38 understand complex land ownership and development issues. Members should have
39 backgrounds related to land ownership and development issues (i.e., law, real estate, banking,
40 building, environmental groups, governmental agencies, community organizations, etc.).
41
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42 (b) Board of adjustment members shall be appointed for three-year staggered terms,
43 but members may continue to serve until their successors have been appointed. Initially, three
44 regular members and one alternate member shall be appointed for one-year terms. Three regular
45 members and one alternative member shall be appointed for two-year terms, and four regular
46 members and one alternate member shall be appointed for three-year terms. Vacancies may be
47 filled for the unexpired terms only.
48

49 (c) Membership appointments shall be limited to two successive terms for regular
50 members and two successive terms for alternate members.
51

52 ( d) All regular members may participate in and vote on all issues before the board.
53 Alternate members shall only serve in the absence of regular members, and shall have all the
54 powers and duties of a regular member.
55

56 Section ~. 15-32. Powers and duties of board of adjustment.
57

58

59

(a) The board of adjustment shall hear and decide:

60 (1) Appeals from any order, decision, requirement, or interpretation made by
61 the zoning administrator, as provided in section 15-91;
62
63

64

(2) Appeals from any order of the building inspector;

65 (3) Appeals from any decision granting or denying any certificate of
66 appropriateness made by the historic preservation commission, as provided in section 15-428(k);
67

68
69
70
71

~(i) Applications for special use permits, as provided in section 15-46;

~ill Applications for variances, as provided in section 15-92;

72 (41.(fil Questions involving interpretations of the zoning map, including disputed
73 district boundary lines and lot lines, as provided in section 15-93; and
74

75 ~ill Any other matter the board is required to act upon by any other city
76 ordinance.
77

78 (b) The board of adjustment may adopt rules and regulations governing its procedures
79 and operations not inconsistent with the provisions of this ordinance.
80

81 Section~. 15-33. Meetings of the board of adjustment.
82
83 (a) The board of adjustment shall establish a regular meeting schedule, and shall meet
84 frequently enough so that it can take action in conformity with section 15-65. (Applieations to be
85 proeessed expeditiously).
86
87 (b) The board shall conduct its meetings in accordance with the quasi-judicial
88 procedures set forth in articles IV, V, and VI.
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89

90 ( c) All meetings of the board of adjustment shall be open to the public, and the
91 agenda for each board meeting shall be made available in advance of the meeting.
92

93 Section ~. 15-34. Quorum.
94

95 A quorum for the board of adjustment shall consist of eight members. A quorum is
96 necessary for the board to take official action.
97

98 Section 15-35. Board of adjustment officers.
99

100 (a) The board of adjustment shall elect one of its members to serve as chaifffiaft who
101 shall preside over the board's meetings and one member to serve as vice-chaifffiaft. The persons
102 so elected shall serve a term of one year or until their terms expire, whichever comes first. The
103 chairman may succeed himself or herself.
104

105 (b) The chaifffiaft, vice chair, 0f any member temporarily acting as chaifffiaft, or the
I 06 clerk to the board may administer oaths to witnesses coming before the board of adjustment.
107 Any person who, while under oath during a proceeding before the board of adjustment, willfully
108 swears falsely is guilty of a Class 1 misdemeanor.
109

110 (c) The chaifffiaft and vice-chaifffiaft may take part in all deliberations and vote on all
111 issues.
112

113 (d) The zoning administrator, or his designee, shall serve as the seeretary of clerk to
114 the board of adjustment. The seeretary clerk shall not have voting privileges.
115

116 Section .J.S-J4. 15-36. Voting.
117

118 (a) The eoReurriRg vote of three fifths of the m0Hlbers of the boarcl of adjustmeflt
119 shall be neeesSai')' to issue a Sf>eeia-1 use f>0FH'lit iR aeeordaaee wifu seetioR 15 5 4. The eoReurriRg
120 vote of four fifths of fue members shall be Reeessary to r011erse 8f1Y order, reEtl=lir0Hleflt, cleeisioR,
121 or determiRation of fue zoRiRg admiRistrator or fue eity building iRsf>eetor, or to gram a varianee
122 from fue f>FOVisions of this ordinanee. All other aetions of fue board of adjustment sha-11 be taken
123 by majority Yote, a Etl=lOFUH'l being f>reseflt.
124

125 (a) The concurring vote of four-fifths of the members of the board of adjustment shall
126 be necessary to grant a variance.
127

128 (b) A majority of the members shall be required to decide any other quasi-judicial
129 matter, or to determine an appeal made in the nature of certiorari. For the purposes of this
130 subsection, vacant positions on the board and members who are disqualified from voting on a
131 quasi-judicial matter shall not be considered members of the board for calculation of the requisite
132 majority if there are no qualified alternates available to take the place of such members.
133

134 WW Once a member is physically present at a board meeting, any subsequent failure to
135 vote shall be recorded as an affirmative vote unless the member has been excused in accordance
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136 with subsection fe )@, or has been allowed to withdraw from the meeting in aeeordanee with
137 subsection (d).
138

139 (d) A member of the board or any other body exercising quasi-judicial functions
140 pursuant to this Article shall not participate in or vote on any quasi-judicial matter in a manner
141 that would violate affected persons' constitutional rights to an impartial decision maker.
142 Impermissible conflicts include, but are not limited to, a member having a fixed opinion prior to
143 hearing the matter that is not susceptible to change, undisclosed ex parte communications, a close
144 familial, business, or other associational relationship with an affected person, a financial interest
145 in the outcome of the matter, or having standing under G.S. 160A-393(d) to appeal the decision
146 upon which he or she is voting. If an objection is raised to a member's participation and that
147 member does not recuse himself or herself, the remaining members shall by majority vote rule on
148 the objection.
149

150 (e) A member may be exeused from voting on a f)artieular issue by majority vote of
151 the remaining members f)resent under the following eir6Uffistanees:
152

153

154 issue; or
155

156

157

(1) If the member has a direet finaneial interest in the outeome of the matter at

(2) If the matter at issl:le involves the member's ovfll offieial eonduet; or

158 (3) If f)artieif)ation in the matter might violate the letter or Sf)irit of a memeer's
159 eode of f)rofessional reSf)onsibility; or
160

161 (4) If a member has sueh elose f)ersonal ties to the af)f)lieant that the member
162 eallflot reasonably be exf)eeted to exercise so'l:Hld judgment in the }*ililie interest.
163
164 (d) A member may be allov;ed to ·.vithdrw.v from the entire remainder of a meeting by
165 majority vote of the remaiffing members f)resent for any good end Sl:lffieient reason other th1m the
166 memeer's desire to avoid voting on matters to be eonsidered at the meeting.
167
168 (e) A motion to allow a member to be exeused from voting or exel:lsed from the
169 remainder of the meeting is in order only if made by or at the initiati·«e of the member direetly
170 affeeted.
171

172

173

174

ft).(fil A roll call vote shall be taken upon the request of any member."

SECTION 2. That Article V. "Appeals, Variances, Interpretations" of Appendix A

175 "Land Use" of the Code of Ordinance of the City of New Bern be and the same is hereby

176 amended by deleting Article V. "Appeals, Variances, Interpretations" in its entirety and inserting

177 in its stead the following:

178 "ARTICLE V. APPEALS, VARIANCES, INTERPRETATIONS

179 Section 15-91. Appeals.
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180 (a) An appeal fi:om any final order or decision of the 2'ioning administrator may be
181 taken to the board of adjl:lstment by any person aggrieved or by an officer, department, board, or
182 bl:lreal:l of the city. An appeal is taken by filing with the zoning administrator and the board of
183 adjl:lstment, a written notice of appeal specifying the grooods therefor. l' .. notice of appeal shall be
184 considered filed with the zoning administrator and the board of adjl:lstment v.ffien delivered in a
185 form deemed complete and acceptable to the zoning administrator. The date and time of filing
186 shall be entered on the notice by the zoning administrator.
187

188 The board of adjustment shall hear and decide upon appeals from, and shall review any
189 final, written decision or order made by the zoning administrator, or his or her designee, and shall
190 hear and decide upon appeals as provided in section 15-32. The appeal request shall be subject
191 to all of the following:
192

193 (a) Any person who has standing under G.S. 160A-393(d), or the city may appeal a
194 decision to the board of adjustment. An appeal is taken by filing a notice of appeal with the city
195 clerk. The notice of appeal shall state the grounds for the appeal.
196

197 (b) The zoning administrator, or his or her designee, or board making the decision
198 shall give written notice of such decision to the owner of the property that is the subject of the
199 decision and to the party who sought the decision, if different from the owner. The written notice
200 shall be delivered by personal delivery, electronic mail, or by first-class mail.
201

202 (c) The owner or other party shall have thirty (30) days from receipt of the written
203 notice within which to file an appeal. Any other person with standing to appeal shall have thirty
204 (30) days from receipt from any source of actual or constructive notice of the decision within
205 which to file an appeal. It shall be conclusively presumed that all persons with standing to appeal
206 have constructive notice of the decision from the date a sign containing the words "Zoning
207 Decision" or "Subdivision Decision" in letters at least six inches high and identifying the means
208 to contact an official for information about the decision is prominently posted on the property
209 that is the subject of the decision, provided the sign remains on the property for at least ten (10)
21 o days. Posting of signs is not the only form of constructive notice. Any such posting may be done
211 at the landowner's or applicant's discretion, and shall be the responsibility of the landowner or
212 applicant. Verification of the posting shall be provided to the official or board who made the
213 decision.
214

215 (d) The zoning administrator, or his or her designee, or the board who made the
216 decision shall transmit to the board of adjustment all documents and exhibits constituting the
217 record upon which the action appealed from is taken. The official or board shall also provide a
218 copy of the record to the appellant and to the owner of the property that is the subject of the
219 appeal if the appellant is not the owner.
220

221 (e) An appeal of a notice of violation or other enforcement order stays enforcement
222 of the action appealed from unless the zoning administrator, or his or her designee, certifies to
223 the board of adjustment after notice of appeal has been filed that because of the facts stated in an
224 affidavit, a stay would cause imminent peril to life or property or because the violation is
225 transitory in nature, a stay would seriously interfere with enforcement of the ordinance. In that
226 case, enforcement proceedings shall not be stayed except by a restraining order, which may be
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--------------- -------

227 granted by a court. If enforcement proceedings are not stayed, the appellant may file with the
228 official a request for an expedited hearing of the appeal, and the board of adjustment shall meet
229 to hear the appeal within fifteen (15) days after such a request is filed. Notwithstanding the
230 foregoing, appeals of decisions granting a permit or otherwise affirming that a proposed use of
231 property is consistent with the ordinance shall not stay the further review of an application for
232 permits or permissions to use such property; in these situations the appellant may request and the
233 board of adjustment may grant a stay of a final decision of permit applications or building
234 permits affected by the issue being appealed.
235

236 (f) Subject to the provisions of subsection (e), the board of adjustment shall hear and
237 decide the appeal within a reasonable time.
238

239 (g) The official who made the decision shall be present at the hearing as a witness.
240 The appellant shall not be limited at the hearing to matters stated in the notice of appeal. If any
241 party or the city would be unduly prejudiced by the presentation of matters not presented in the
242 notice of appeal, the board of adjustment shall continue the hearing. The board of adjustment
243 may reverse or affirm, wholly or partly, or may modify the decision appealed from and shall
244 make any order, requirement, decision, or determination that ought to be made. The board shall
245 have all the powers of the official who made the decision.
246

247 (h) When hearing an appeal pursuant section 15-428(k), or any other appeal in the
248 nature of certiorari, the hearing shall be based on the record below and the scope of review shall
249 be as provided in G.S. 160A-393(k).
250

251 (b) An appeal must be taken within ten calendar days after the date of the decision or
252 order appealed from, unless the board of adjustment shall by general rule prescribe a different
253 time as permitted by G.8. 160A 388(b).
254

255 (c) 'Nhene;'er afl appeal is filed, the wning administrator shall forthwith trafl:smit to
256 the board of adjustment all the papers oonstirating the record of the action from which an apf)eal
257 is being taken.
258

259 (El) An appeal stays all actions by the zoning administrator seeking enforcement of, or
260 oompliafloe with, the order or decision appealed from, unless the zoning administrator certifies to
261 the board of adjustment that (because of facts stated in the certificate) a stay would, in his
262 opinion, cause imminent peril to life or property. In that case, proceedings shall not he stayed
263 eKoept by a restraining order, wfl.ich may be granted by the board of adjustment or hy a court of
264 record on application, on notice to the officer from whom the appeal is taken, and on due cause
265 shovm. The board of adjustment shall fiK a reasonable time for hearing of the appeal, give due
266 notice thereof to the parties, and decide it within a reasonable time.
267

268 (e) The board of adjustment may reverse or affirm (wholly or partly) or may modify
269 the order, requirement, decision or determination appealed from and shall make any order,
270 requirement, decision, or determination that in its opinion ought to be made in the ease before it.
271 To this end, the board shall hlf'1e all the po•.yer of the officer from vihom the appeal is taken.
272

273 (f) A motion to re\'erse, affirm, or modify the order, requirement, decision, or
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274 determination apJJealed from shall include, insofar as JJracticaele, a stateme0t of the SJJecific
275 reasons or findings of fact that SUflf)Ort the motio0.
276

277 Section 15-92. Variances.
278

279 (a) An application for a variance shall be submitted to the board of adjustment by
280 filing a copy of the application with the zoning administrator iR the JJlanning and insJJections
281 d0f)artme0t. Applications shall be handled in the same manner as applications for special use
282 permits in conformity with the provisions of section 15-48, 15-49 and 15-54.
283

284

285

(0) A variance may ee granted ey the eoard of adjustment if it CORcludes:

286 (1) That there are JJractical difficulties or Uflll:ecessary hardshiJJs i0 the way of
287 carrying out the strict letter of the ordinance;
288

289 (2) That the variance is in hannony with the ge0eral JJUFflOSe a0d intent of the
290 ordinance and JJreserves its Sf)irit; and
291

292 (3) That in the granti0g of the Yariance the JJUelic safety and welfare have
293 eeen assured and suestantial justice has eeen done. It may reach these co0clusio0s if it finds faets
294 that SUflf)Ort the following:
295

296 (i) If the apf)licant comJJlies with the JJrovisions of the ordi0ance, the
297 JJrOJJerty ow0er can secure no reasonaele returR from, or make 00 reasonaele use of, his JJFOJJerty;
298 ana
299

300 (ii) That the hardshifl results from the aJJJJlication of the ordi0ance to
301 his JJrOf)erty; and
302

303 (iii) That the hardshif) ofwhieh he COmJJlaiRS is suffered ey his flFOf)erty
304 directly, i.e., his land, euildings, or struetures, rather than the aJJJJlicant's JJersonal cireumstances;
305 ana
306

307 (iY) That the hardshiJJ is ooique, or nearly so, rather than one shared ey
308 many surroooding flFOJJerties; and
309

310 (") That the hardshifl is not the result of the aJJJJlicant's ov10 actio0;
311 ana
312

313 (Yi) That the variance will neither result iR the eKtension of a
314 000co0formi0g situation i0 violation of article VIII nor authorize the irntiation of a
315 0onco0formi0g use of land.
316

317 (b) When unnecessary hardships would result from carrying out the strict letter of the
318 land use ordinance, the board of adjustment shall vary any of the provisions of the ordinance
319 upon a showing of all of the following:
320
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321 (1) Unnecessary hardship would result from the strict application of the
322 ordinance. It shall not be necessary to demonstrate that, in the absence of the variance, no
323 reasonable use can be made of the property.
324
325 (2) The hardship results from conditions that are peculiar to the property,
326 such as location, size, or topography. Hardships resulting from personal circumstances, as well
327 as hardships resulting from conditions that arc common to the neighborhood or the general
328 public, may not be the basis for granting a variance.
329

330 (3) The hardship did not result from actions taken by the applicant or the
331 property owner. The act of purchasing property with knowledge that circumstances exist that
332 may justify the granting of a variance shall not be regarded as a self-created hardship.
333

334 (4) The requested variance is consistent with the spirit, purpose, and intent of
335 the ordinance, such that public safety is secured, and substantial justice is achieved.
336

337 (c) No change in permitted uses may be authorized by variance.
338
339 (-e) Ia grantiag varianees, the board of adjllstmeat may impose slioh reasoaable
340 eoaditioRs as •.vill easlire that the lise of the flFOperty to which the Yariaaee applies will be as
341 eompatible as praetieable with the Sliff'OliHding properties.
342
343 (d) The board of adjustment may impose appropriate conditions on any variance,
344 provided that the conditions are reasonably related to the variance.
345
346 WW A variance may be issued for an indefinite duration or for a specified duration
347 only.
348
349 fe:)ffi The nature of the variance and any conditions attached to it shall be entered on the
350 face of the zoning permit (or the zoning permit may simply note the issuance of the variance and
351 refer to the written record of the variance for further information). All such conditions are
352 enforceable in the same manner as any other applicable requirement of this ordinance.
353
354 ff)(g)_ In granting a variance, the board of adjustment must vote affirmatively on each of
355 the three four (4) required findings stated in subsection (b). Insofar as practicable, a separate
356 motion to make an affirmative finding on each of the requirements set forth in subsection (b)
357 shall include a statement of the specific reasons or findings of fact supporting each motion.
358
359 tgt.(h) A motion to deny the variance may be made on the basis that any one or more of
360 the three four ( 4) criteria set forth in subsection (b) is not satisfied or that the application is
361 incomplete. Such a motion shall include a statement of the specific reasons or findings of fact
362 that support it.
363

364 Section 15-93. Interpretations.

365 (a) The zoning administrator is authorized to interpret the official zoning map and to
366 pass upon disputed questions of lot lines or district boundary lines and similar questions. If such
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367 questions arise in the context of an appeal from a decision of the zoning administrator, they shall
368 be handled as provided in section 15-91.
369

370 (b) A written request for a map interpretation shall be submitted to the zoning
371 administrator (or board of adjustment in cases of appeal by filing a copy of the application with
372 the zoning administrator). The written request or application in the case of appeal shall contain
373 sufficient information to enable the zoning administrator or board to make the necessary
374 interpretation.
375

376 (c) Where uncertainty exists as to the boundaries of districts as shown on the official
377 zoning map, the following rules shall apply:
378

379 (1) Boundaries indicated as approximately following the centerlines of alleys,
380 streets, highways, streams, or railroads shall be construed to follow such centerlines.
381

382 (2) Boundaries indicated as approximately following lot lines, city limits or
383 extraterritorial boundary lines shall be construed as following such lines, limits or boundaries.
384

385 (3) Boundaries indicated as following shorelines shall be construed to follow
386 such shorelines and in the event of change in the shoreline shall be construed as following such
387 changed shorelines.
388

389 (4) Where distances are not specifically indicated on the official zoning map,
390 the boundary shall be determined by measurement, using the scale of the official zoning map.
391 Where a zoning district boundary divides a lot, the zoning district that occupies the majority of
392 the lot shall be considered the zoning district for the entire lot. Said district boundary shall be
393 interpreted to follow lot lines.
394

395 (5) Where any street or alley is hereafter officially closed, the regulation
396 applicable to each parcel of abutting property shall apply to that portion of such street or alley
397 added thereto by virtue of such closing.
398

399 Section 15-94. Requests to be heard expeditiously.

400 As provided in sections 15-65 and 15-91(£), the board of adjustment shall hear and decide
401 all appeals, variance requests, and requests for interpretations as expeditiously as possible,
402 consistent with the need to follow a regularly established meeting schedule, follow agenda
403 procedures, provide notice in accordance with article VI, and obtain the necessary information to
404 make sound decisions.

405 Section 15-95. Burden of proof in appeals and variances.

406 (a) When an appeal is taken to the board of adjustment in accordance with section 15-
407 91, other than an appeal pursuant to section 15-428(k), the zoning administrator shall have the
408 initial burden of presenting to the board sufficient evidence and argument to justify the order or
409 decision appealed from. The burden of presenting evidence and argument to the contrary then
410 shifts to the appellant, who shall also have the burden of persuasion.
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411

412 (b) The burden of presenting evidence sufficient to allow the board of adjustment to
413 reach the conclusions set forth in subsection 15-92(b), as well as the burden of persuasion on
414 those issues, remains with the applicant seeking the variance.
415

416 Section 15-96. Board action on appeals and variances.

417 (a) With respect to appeals, a motion to reverse, affirm, or modify the order,
418 requirement, decision, or determination appealed from shall include, insofar as practicable, a
419 statement of the specific reasons or findings of fact that support the motion. If such a motion is
420 not made or fails to receive the eight votes necessary for adoption (see seetion 15 34), then the
421 stated decision of the zoning administrator shall stand.
422

423 (b) In granting a variance, the board must vote affirmatively by a four-fifths majority
424 pursuant to section 15-36 (ay a roar fifths majority, see seetion 15 34) to all of the four three
425 required findings stated in subsection 15-92(b ). Insofar as practicable, a motion to make an
426 affirmative finding on each of the requirements set forth in subsection 15-92(b) shall include a
427 statement of the specific reasons for findings of fact supporting such motion.
428

429 (c) A motion to deny a variance may be made on the basis that any one or more of the
430 three criteria set forth in subsection l 5-92(b) is not satisfied or that the application is incomplete.
431 Insofar as practicable, such a motion shall include a statement of the specific reasons or findings
432 of fact that support it.
433

434 (d) As to any matter other than granting a variance, if a motion to reverse or modify is
435 not made or fails to receive the fear fifths requisite vote§ necessary for adoption (see seetion 15
436 34), then the initial decision of the zoning administrator shall stand.
437

438 Sections 15-97-15-100. Reserved."
439

440 SECTION 3. That Article VI. "Hearing Procedures for Appeals and Applications" of

441 Appendix A "Land Use" of the Code of Ordinance of the City of New Bern be and the same is

442 hereby amended by deleting Article VI. "Hearing Procedures for Appeals and Applications" in

443 its entirety and inserting in its stead the following:

444 "HEARING PROCEDURES FOR APPEALS AND APPLICATIONS
445

446 Section 15-101. Hearing required on appeals and applications.
447

448 (a) Before making a decision on an appeal, or an application for a variance, special
449 use permit, or eonditional ase Jlermit, or a petition from the planning staff to revoke a special use
450 permit or eonditional ase Jlermit, the board of adjustment or the aoard of aldermen, as the ease
451 may ae, shall hold a hearing on the appeal or application.
452
453 (b) Subject to subsection (c), the hearing shall ae OJlen to the JlOOlie the hearing shall
454 be subject to the provisions of G.S. sections 143-318.9 through 143-318.18. anEl all Jlersons
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455 interested in the outeome of the appeal or applieation Any person who has standing, or would
456 have standing under G.S. 160A-393(d), or the city shall be given an opportunity to participate in
457 the appeal or application to present evidence and arguments and ask questions of persons who
458 testify. Such persons may be presented frepresentedtby counsel.
459

460 ( c) The board of adjustment or board of aldermen may place reasonable and equitable
461 limitations on the presentation of evidence and arguments and the cross examination of witnesses
462 so that the matter at issue may be heard and decided without undue delay.
463

464 (d) The board of adjustment may continue the hearing until a subsequent meeting and
465 may keep the hearing open to take additional information up to the point a final decision is made.
466

467 Section 15-102. Notice of hearing.
468

469 The zoning administrator shall give notice of any hearing required by section 15-101 as
470 follows:
471

472 (a) Notiee shall be given to the appellant or applieant and any other person who
4 73 makes a written request for sueh notiee by mailing to sueh persons a vlritten notiee no later than
474 seven (7) ealendar days before the hearing.
475

476

477

478

(a)

479 the hearing;
480

Notice of hearings shall be mailed to:

(1) the person or entity whose appeal, application, or request is the subject of

481 (2) the owner of the property that is the subject of the hearing if the owner did
482 not initiate the hearing;
483

484 (3) the owners of all parcels of land abutting the parcel of land this is the
485 subject of the hearing, and to all owners of parcels of land within 100 feet of the lot or parcel of
486 land that is the subject of the hearing; and
487

488 (4) to any other person who makes a written request for such notice.
489

490 (b) 'Nith respect to hearings on matters other than eonditional use permits, notiee
491 shall be given to neighboring property owners by mailing a vlritten notiee no later than seven (7)
492 before the hearing to those persons who own property loeated within 100 feet of the lot that is the
493 subjeet of the applieation or appeal. 'Nith respeet to hearings on the issuanee or revoeation of
494 eonditional use permits, notiee shall be given to neighboring property ovmers by mailing a
495 written notiee no later than seven (7) days before the hearing to those persons v1ho own property
496 loeated within 100 feet of the lot that is the subjeet of the eonditional use permit. In all eases, the
497 applieant shall provide stamped, addressed envelopes of neighboring property ovmers to the
498 zoning administrator. Notiee shall also be given by prominently posting signs in the vieinity of
499 the property that is the subject of the proposed aetion. 8ueh signs shall be posted ao less than
500 seven (7) ealendar days prior to the heariag.
501
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502 (b) In the absence of evidence to the contrary, the city may rely on the county tax
503 listing to determine owners of property entitled to mailed notice. The notice must be deposited
504 in the mail at least 10 days, but not more than 25 days, prior to the date of the hearing. Within
505 that same time period, the city shall also prominently post a notice of the hearing on the site that
506 is the subject of the hearing or on an adjacent street or highway right-of-way.
507

508 (c) In the case of conditional use permits, notice shall be given to other potentially
509 interested persons by publishing a notice in the local newspaper with the greatest circulation one
510 time not less than ten (10) calendar nor more than 25 calendar days prior to the hearing.
511

512 (d) The notice required by this section shall state the date, time and place of the
513 hearing, reasonably identify the lot or parcel of land that is the subject of the application or
514 appeal, and give a brief description of the action requested or proposed.
515

516 Section 15-103. Evidence, findings, and written decision.
517

518 (a) The provisions of this section apply to all hearings for which a notice is required
519 by section 15-102.
520

521 (b) All persons who intend to present evidence in relation to appeals, variances, or
522 permits shall be sworn. The chair of the board or any member acting as chair, and the clerk to
523 the board are authorized to administer oaths to witnesses in any matter corning before the board.
524 Any person who, while under oath during a proceeding before the board of adjustment, willfully
525 swears falsely is guilty of a Class 1 misdemeanor.
526

527 (c) All findings and conclusions necessary to the issuance or denial of the requested
528 permit or appeal shall be based upon competent, material, and substantial eYidence.
529

530 (c) The board shall determine contested facts and make its decision within a
531 reasonable time. Every quasi-judicial decision shall be based upon competent, material, and
532 substantial evidence in the record.
533

534 (d) Each quasi-judicial decision shall be reduced to writing and reflect the board's
535 determination of contested facts and their application to the applicable standards. The written
536 decision shall be signed by the chair or other duly authorized member of the board. A quasi-
537 judicial decision is effective upon filing the written decision with the clerk to the board or such
538 other office or official as the ordinance specifies. The decision of the board shall be delivered by
539 personal delivery, electronic mail, or by first-class mail to the applicant, property owner, and to
540 any person who has submitted a written request for a copy, prior to the date the decision becomes
541 effective. The person required to provide notice shall certify that proper notice has been made.
542

543 Section 15-104. Modification of application at hearing.
544

545 (a) In response to questions or comments by persons appearing at the hearing or to
546 suggestions or recommendations by the board of aldermen, planning and zoning board, or board
547 of adjustment, the applicant may agree to modify his application, including the plans and
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548 specifications submitted.
549

550 (b) Unless such modifications are so substantial or extensive that the board cannot
551 reasonably be expected to perceive the nature and impact of the proposed changes without
552 revised plans before it, the board may approve the application with the stipulation that the permit
553 will not be issued until plans reflecting the agreed upon changes are submitted and approved by
554 the planning staff.
555

556 Section 15-105. Record.
557

558 (a) A record of all hearings required by section 15-101 shall be made by a court
559 reporter or by electronic means. Accurate minutes shall also be kept of all such proceedings.
560

561 (b) All documentary evidence presented at a hearing as well as all other types of
562 physical evidence shall be made a part of the record of the proceedings. With the approval of the
563 parties, copies may be submitted for the originals. Such evidence shall be kept by the city for at
564 least five years; provided, however, such evidence shall be disposed of by agreement of the
565 parties or by the rendering of a final decision by the court.
566

567 Section 15-106. Written deeision. Subpoenas
568

569 (a) Any deoision made by the board of adjustment or board of aldermen regarding an
570 appeal, or varianoe, or issuanoe or revooation of a oonditional use permit or speoial use permit
571 shall be reduoed to writing and served upon the applioant or appellant within ten oalendar [days]
572 of the deoision as required by lwN and all other persons vko request a oopy at the hearing or Vlho
573 make a written request for a oopy.
574

575 (b) In addition to a statement of the board's ultimate disposition of the ease and any
576 other information deemed appropriate, the written deoision shall state the board's findings and
577 ooneh1sions, as well as supporting reasons or faots, whenever this ordinanoe reql:l-ires the same as
578 a prerequisite to taking aotion.
579

580 The board of adjustment through the chair, or in the chair's absence anyone acting as
581 chair, may subpoena witnesses and compel the production of evidence. To request issuance of a
582 subpoena, persons with standing under G.S. 160A-393(d) may make a written request to the chair
583 explaining why it is necessary for certain witnesses or evidence to be compelled. The chair shall
584 issue requested subpoenas he or she determines to be relevant, reasonable in nature and scope,
585 and not oppressive. The chair shall rule on any motion to quash or modify a subpoena. Decisions
586 regarding subpoenas made by the chair may be appealed to the full board of adjustment. If a
587 person fails or refuses to obey a subpoena issued pursuant to this subsection, the board of
588 adjustment or the party seeking the subpoena may apply to the General Court of Justice for an
589 order requiring that its subpoena be obeyed, and the court shall have jurisdiction to issue these
590 orders after notice to all proper parties.
591

592 Section 15-107. Appeals of quasi-judicial decisions.
593
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594 Every quasi-judicial decision shall be subject to review by the superior court by
595 proceedings in the nature of certiorari pursuant to G.S. 160A-393. A petition for review shall be
596 filed with the clerk of superior court by the later of 30 days after the decision is effective or after
597 a written copy thereof is given in accordance with section 15-103. When first-class mail is used
598 to deliver notice, three days shall be added to the time to file the petition.
599

600 Sections 15--t-0+108-15-110. Reserved."
601
602 SECTION 4. This ordinance shall be effective from and after the date of its adoption.

603
604

605
606
607

608
609

610

611
612
613

ADOPTED THIS

CITY CLERK

DAY OF ______ , 20_

MAYOR
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