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INVITATION FOR BIDS 
CITY OF DRIGGS 

SH-33 MULTI-MODAL PATHWAY 

ADVERTISEMENT FOR BIDS 

The City of Driggs, Idaho is accepting sealed bids at the business office of the City Clerk, 60 S Main St, 
until 1:00 P.M., prevailing local time, February 10, 2025 for the following projects: 

SH-33 Multi-Modal Pathway (Key No. 23084) 

At 1:05 P.M. on the same day all proposals will be publicly opened and read aloud in the City Hall 
Conference Room, 60 S Main Street. 

The projects consist of two pathway projects combined into one package for administration. The city 
portion of this project consists of approximately 2,670 linear feet of pathway. The county portion of the 
project consists of approximately 1,278 linear feet of pathway. Yielding a combined distance of 
approximately 3,948 linear feet total of 10-feet wide paved pathway along the west side of State 
Highway 33 north of Driggs. Associated work includes pathway grading, pathway paving, signage and 
striping, pathway crossings, culvert extensions, erosion control measures, landscape repair, and other 
related site work.  

Bid forms, bidding instructions and conditions, bid addenda, contract documents, plans and 
specifications may be obtained at Driggs City Hall, 60 S Main Street, for a non-refundable fee of $20.00, 
or online at http://driggsidaho.org/bids-rfp. 

A non-mandatory pre-bid meeting will be held at 10:00 A.M., local time, on January 22, 2025, at Driggs 
City Hall, 60 S Main St. Attendance at the pre-bid conference is highly encouraged but is not mandatory. 
All questions should be sent to the Engineer of Record, Jennifer Zung, at jen.zung@harmonydesigninc.com 
before 5:00 p.m. on January 22, 2025. 

Idaho Public Works Licenses are not required to bid but are required prior to contract award. 

This project is partially funded by a Federal grant is subject to certain Federal grant conditions, including 
but not limited to non-discrimination, Buy American, and Davis Bacon Wage Act requirements. Bidders 
and Contractors must comply with the requirements set forth in the project specifications. Please 
contact the City for clarification and applicability.  

The City of Driggs, in accordance with Title VI of the Civil Rights Act of 2964, 78 Stat. 252, 42 U.S.C. 
2000d to 2000d-4 and Title 49, Code of Federal Regulations, Department of Transportation, Subtitle A, 
Office of the Secretary, Part 21, Nondiscrimination in Federally –assisted programs of the Department of 
Transportation issued pursuant to such Act, hereby notifies all bidders that it will affirmatively ensure 
that in any contract entered into pursuant to this advertisement, disadvantaged business enterprises as 
defined at 49 CFR Part 23 will be afforded full opportunity to submit bids in response to this invitation 
and will not be discriminated against on the grounds of race, color, national origin, sex, or disability in 
consideration for an award. 

Any objections to the contents or terms of the Specifications shall be raised at least five (5) days prior to 
bid opening or it shall be deemed to have been waived.  

The City reserves that right to reject any and all bids. 

Published in:  Teton Valley News on January 8, 2025 and January 15, 2025 

+ + END OF ADVERTISEMENT FOR BIDS + + 
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ARTICLE 1 – DEFINED TERMS 

1.01 Terms used in these Instructions to Bidders have the meanings indicated in the General 
Conditions. Additional terms used in these Instructions to Bidders have the meanings indicated 
below: 

A. Issuing Office – The office from which the Bidding Documents are to be issued. 

ARTICLE 2 – COPIES OF BIDDING DOCUMENTS 

2.01 Complete sets of the Bidding Documents may be obtained from the Issuing Office in the number 
and format stated in the advertisement or invitation to bid. 

2.02 Complete sets of Bidding Documents shall be used in preparing Bids; neither Owner nor Engineer 
assumes any responsibility for errors or misinterpretations resulting from the use of incomplete 
sets of Bidding Documents. 

2.03 Owner and Engineer, in making copies of Bidding Documents available on the above terms, do so 
only for the purpose of obtaining Bids for the Work and not authorize or confer a license for any 
other use. 

ARTICLE 3 – QUALIFICATIONS OF BIDDERS 

3.01 To demonstrate Bidder’s qualifications to perform the Work, after submitting its Bid and within 5 
days of Owner’s request, Bidder shall submit (a) written evidence establishing its qualifications 
such as financial data, previous experience, and present commitments, and (b) the following 
additional information: 

A. Evidence of Bidder’s authority to do business in the state where the Project is located. 

B. The prime contractor and subcontractor(s) must hold an Idaho Public Works Contractor’s 
License. This license is not required to bid but will be required prior to award. 

3.02 A Bidder’s failure to submit required qualification information within the times indicated may 
disqualify Bidder from receiving an award of the Contract. 

3.03 No requirement in this Article 3 to submit information will prejudice the right of Owner to seek 
additional pertinent information regarding Bidder’s qualifications. 

3.04 Bidder is advised to carefully review those portions of the Bid Form requiring Bidder’s 
representations and certifications. 

ARTICLE 4 – SITE AND OTHER AREAS; EXISTING SITE CONDITIONS; EXAMINATION OF SITE; OWNER’S 
SAFETY PROGRAM; OTHER WORK AT THE SITE 

4.01 Site and Other Areas 

A. The Site is identified in the Bidding Documents. By definition, the Site includes rights-of-way, 
easements, and other lands furnished by Owner for the use of the Contractor. Any additional 
lands required for temporary construction facilities, construction equipment, or storage of 
materials and equipment, and any access needed for such additional lands, are to be 
obtained and paid for by Contractor. 

4.02 Existing Site Conditions 

A. Subsurface and Physical Conditions; Hazardous Environmental Conditions 
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1. The Supplementary Conditions identify: 

a. those reports known to Owner of explorations and tests of subsurface conditions 
at or adjacent to the Site. 

b. those drawings known to Owner of physical conditions relating to existing surface 
or subsurface structures at the Site (except Underground Facilities). 

c. reports and drawings known to Owner relating to Hazardous Environmental 
Conditions that have been identified at or adjacent to the Site. 

d. Technical Data contained in such reports and drawings. 

2. Owner will make copies of reports and drawings referenced above available to any 
Bidder on request. These reports and drawings are not part of the Contract Documents, 
but the Technical Data contained therein upon whose accuracy Bidder is entitled to rely, 
as provided in the General Conditions, has been identified and established in the 
Supplementary Conditions. Bidder is responsible for any interpretation or conclusion 
Bidder draws from any Technical Data or any other data, interpretations, opinions, or 
information contained in such reports or shown or indicated in such drawings. 

3. If the Supplementary Conditions do not identify Technical Data, the default definition of 
Technical Data set forth in Article 1 of the General Conditions will apply. 

B. Underground Facilities: Information and data shown or indicated in the Bidding Documents 
with respect to existing Underground Facilities at or adjacent to the Site are set forth in the 
Contract Documents and are based upon information and data furnished to Owner and 
Engineer by owners of such Underground Facilities, including Owner, or others. 

C. Adequacy of Data: Provisions concerning responsibilities for the adequacy of data furnished 
to prospective Bidders with respect to subsurface conditions, other physical conditions, and 
Underground Facilities, and possible changes in the Bidding Documents due to differing or 
unanticipated subsurface or physical conditions appear in Paragraphs 5.03, 5.04, and 5.05 of 
the General Conditions. Provisions concerning responsibilities for the adequacy of data 
furnished to prospective Bidders with respect to a Hazardous Environmental Condition at the 
Site, if any, and possible changes in the Contract Documents due to any Hazardous 
Environmental Condition uncovered or revealed at the Site which was not shown or indicated 
in the Drawings or Specifications or identified in the Contract Documents to be within the 
scope of the Work, appear in Paragraph 5.06 of the General Conditions. 

4.03 Site Visit and Testing by Bidders 

A. Bidder shall conduct the required Site visit during normal working hours and shall not disturb 
any ongoing operations at the Site. 

B. Bidder is not required to conduct any subsurface testing, or exhaustive investigations of Site 
conditions. 

C. On request, and to the extent Owner has control over the Site, and schedule permitting, the 
Owner will provide Bidder access to the Site to conduct such additional examinations, 
investigations, explorations, tests, and studies as Bidder deems necessary for preparing and 
submitting a successful Bid. Owner will not have any obligation to grant such access if doing 
so is not practical because of existing operations, security or safety concerns, or restraints on 
Owner’s authority regarding the Site. 
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D. Bidder shall comply with all applicable Laws and Regulations regarding excavation and 
location of utilities, obtain all permits, and comply with all terms and conditions established 
by Owner or by property owners or other entities controlling the Site with respect to 
schedule, access, existing operations, security, liability insurance, and applicable safety 
programs. 

E. Bidder shall fill all holes and clean up and restore the Site to its former condition upon 
completion of such explorations, investigations, tests, and studies. 

4.04 Owner’s Safety Program 

A. Site visits and work at the Site may be governed by an Owner safety program. As the General 
Conditions indicate, if an Owner safety program exists, it will be noted in the Supplementary 
Conditions. 

4.05 Other Work at the Site 

A. Reference is made to Article 8 of the Supplementary Conditions for the identification of the 
general nature of other work of which Owner is aware (if any) that is to be performed at the 
Site by Owner or others (such as utilities and other prime contractors) and relates to the 
Work contemplated by these Bidding Documents. If Owner is party to a written contract for 
such other work, then on request, Owner will provide to each Bidder access to examine such 
contracts (other than portions thereof related to price and other confidential matters), if any. 

ARTICLE 5 – BIDDER’S REPRESENTATIONS 

5.01 It is the responsibility of each Bidder before submitting a Bid to: 

A. examine and carefully study the Bidding Documents, and any data and reference items 
identified in the Bidding Documents; 

B. visit the Site, conduct a thorough, alert visual examination of the Site and adjacent areas, 
and become familiar with and satisfy itself as to the general, local, and Site conditions that 
may affect cost, progress, and performance of the Work; 

C. become familiar with and satisfy itself as to all Laws and Regulations that may affect cost, 
progress, and performance of the Work; 

D. carefully study all: (1) reports of explorations and tests of subsurface conditions at or 
adjacent to the Site and all drawings of physical conditions relating to existing surface or 
subsurface structures at the Site that have been identified in the Supplementary Conditions, 
especially with respect to Technical Data in such reports and drawings, and (2) reports and 
drawings relating to Hazardous Environmental Conditions, if any, at or adjacent to the Site 
that have been identified in the Supplementary Conditions, especially with respect to 
Technical Data in such reports and drawings; 

E. consider the information known to Bidder itself; information commonly known to 
contractors doing business in the locality of the Site; information and observations obtained 
from visits to the Site; the Bidding Documents; and the Site-related reports and drawings 
identified in the Bidding Documents, with respect to the effect of such information, 
observations, and documents on (1) the cost, progress, and performance of the Work; (2) 
the means, methods, techniques, sequences, and procedures of construction to be employed 
by Bidder; and (3) Bidder’s safety precautions and programs; 

F. agree, based on the information and observations referred to in the preceding paragraph, 
that at the time of submitting its Bid no further examinations, investigations, explorations, 
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tests, studies, or data are necessary for the determination of its Bid for performance of the 
Work at the price bid and within the times required, and in accordance with the other terms 
and conditions of the Bidding Documents; 

G. become aware of the general nature of the work to be performed by Owner and others at 
the Site that relates to the Work as indicated in the Bidding Documents; 

H. promptly give Engineer written notice of all conflicts, errors, ambiguities, or discrepancies 
that Bidder discovers in the Bidding Documents and confirm that the written resolution 
thereof by Engineer is acceptable to Bidder; 

I. determine that the Bidding Documents are generally sufficient to indicate and convey 
understanding of all terms and conditions for the performance and furnishing of the Work; 
and 

J. agree that the submission of a Bid will constitute an incontrovertible representation by 
Bidder that Bidder has complied with every requirement of this Article, that without 
exception the Bid and all prices in the Bid are premised upon performing and furnishing the 
Work required by the Bidding Documents. 

ARTICLE 6 – PRE-BID CONFERENCE 

6.01 A pre-Bid conference will be held at the time and location stated in the invitation or advertisement 
to bid. Representatives of Owner and Engineer will be present to discuss the Project. Bidders are 
encouraged to attend and participate in the conference. Engineer will transmit to all prospective 
Bidders of record such Addenda as Engineer considers necessary in response to questions arising 
at the conference. Oral statements may not be relied upon and will not be binding or legally 
effective. 

ARTICLE 7 – INTERPRETATIONS AND ADDENDA 

7.01 All questions about the meaning or intent of the Bidding Documents are to be submitted to 
Engineer in writing. Interpretations or clarifications considered necessary by Engineer in response 
to such questions will be issued by Addenda delivered to all parties recorded as having received 
the Bidding Documents. Questions received less than seven days prior to the date for opening of 
Bids may not be answered. Only questions answered by Addenda will be binding. Oral and other 
interpretations or clarifications will be without legal effect. 

7.02 Addenda may be issued to clarify, correct, supplement, or change the Bidding Documents. 

ARTICLE 8 – BID SECURITY 

8.01 A Bid must be accompanied by Bid security made payable to OWNER in an amount of five (5) 
percent of Bidder’s maximum Bid price (determined by adding the base bid and all alternates) and 
in the form of a certified check, bank money order, or a Bid bond (on the form included in the 
Bidding Documents) issued by a surety meeting the requirements of Paragraphs 6.01 and 6.02 of 
the General Conditions. 

8.02 The Bid security of the apparent Successful BIDDER will be retained until OWNER awards the 
contract to such BIDDER, and such BIDDER has executed the Contract Documents, furnished the 
required contract security, and met the other conditions of the Notice of Award, whereupon the 
Bid security will be released. If the Successful BIDDER fails to execute and deliver the Contract 
Documents and furnish the required contract security within 15 days after the Notice of Award, 
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OWNER may consider BIDDER to be in default, annul the Notice of Award, and the Bid security of 
that BIDDER will be forfeited. Such forfeiture shall be OWNER’s exclusive remedy if BIDDER 
defaults. 

8.03 The Bid security of other BIDDERS that OWNER believes to have a reasonable chance of receiving 
the award may be retained by OWNER until the earlier of seven days after the Effective Date of 
the Contract or 61 days after the Bid opening, whereupon Bid security furnished by such BIDDERS 
will be released. 

8.04 Bid security of other BIDDERS that OWNER believes do not have a reasonable chance of receiving 
the award will be released within seven days after the Bid opening. 

ARTICLE 9 – CONTRACT TIMES 

9.01 The number of days within which, or the dates by which, Milestones are to be achieved and the 
Work is to be substantially completed, and completed and ready for final payment, are set forth 
in the Agreement. 

ARTICLE 10 – LIQUIDATED DAMAGES 

10.01 Provisions for liquidated damages, if any, for failure to timely attain a Milestone, Substantial 
Completion, or completion of the Work in readiness for final payment, are set forth in the 
Agreement. 

ARTICLE 11 – SUBSTITUTE AND “OR-EQUAL” ITEMS 

11.01 The Contract for the Work, as awarded, will be on the basis of materials and equipment specified 
or described in the Bidding Documents without consideration during the bidding and Contract 
award process of possible substitute or “or-equal” items. In cases in which the Contract allows 
the Contractor to request that Engineer authorize the use of a substitute or “or-equal” item of 
material or equipment, application for such acceptance may not be made to and will not be 
considered by Engineer until after the Effective Date of the Contract. 

11.02 All prices that Bidder sets forth in its Bid shall be based on the presumption that the Contractor 
will furnish the materials and equipment specified or described in the Bidding Documents, as 
supplemented by Addenda. Any assumptions regarding the possibility of post-Bid approvals of 
“or-equal” or substitution requests are made at Bidder’s sole risk. 

ARTICLE 12 – SUBCONTRACTORS, SUPPLIERS, AND OTHERS 

12.01 A Bidder shall be prepared to retain specific Subcontractors, Suppliers, or other individuals or 
entities for the performance of the Work if required by the Bidding Documents (most commonly 
in the Specifications) to do so. If a prospective Bidder objects to retaining any such Subcontractor, 
Supplier, or other individual or entity, and the concern is not relieved by an Addendum, then the 
prospective Bidder should refrain from submitting a Bid. 

12.02 Subsequent to the submittal of the Bid, Owner may not require the Successful Bidder or 
Contractor to retain any Subcontractor, Supplier, or other individual or entity against which 
Contractor has reasonable objection. 

12.03 The apparent Successful Bidder, and any other Bidder so requested, shall within five days after 
Bid opening, submit to Owner a list of the Subcontractors or Suppliers as may be requested by 
Owner. If requested by Owner, such list shall be accompanied by an experience statement with 
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pertinent information regarding similar projects and other evidence of qualification for each such 
Subcontractor, Supplier, or other individual or entity. If Owner or Engineer, after due 
investigation, has reasonable objection to any proposed Subcontractor, Supplier, individual, or 
entity, Owner may, before the Notice of Award is given, request apparent Successful Bidder to 
submit an acceptable substitute, in which case apparent Successful Bidder shall submit a 
substitute, Bidder’s Bid price will be increased (or decreased) by the difference in cost occasioned 
by such substitution, and Owner may consider such price adjustment in evaluating Bids and 
making the Contract award. 

12.04 If apparent Successful Bidder declines to make any such substitution, Owner may award the 
Contract to the next lowest Bidder that proposes to use acceptable Subcontractors, Suppliers, or 
other individuals or entities. Declining to make requested substitutions will constitute grounds for 
forfeiture of the Bid security of any Bidder. Any Subcontractor, Supplier, individual, or entity so 
listed and against which Owner or Engineer makes no written objection prior to the giving of the 
Notice of Award will be deemed acceptable to Owner and Engineer subject to subsequent 
revocation of such acceptance as provided in Paragraph 7.06 of the General Conditions. 

ARTICLE 13 – PREPARATION OF BID 

13.01 The Bid Form is included with the Bidding Documents. 

A. All blanks on the Bid Form shall be completed in ink and the Bid Form signed in ink. Erasures 
or alterations shall be initialed in ink by the person signing the Bid Form. A Bid price shall be 
indicated for each section, Bid item, alternate, adjustment unit price item, and unit price item 
listed therein. 

B. If the Bid Form expressly indicates that submitting pricing on a specific alternate item is 
optional, and Bidder elects to not furnish pricing for such optional alternate item, then Bidder 
may enter the words “No Bid” or “Not Applicable.” 

13.02 A Bid by a corporation shall be executed in the corporate name by a corporate officer (whose title 
must appear under the signature), accompanied by evidence of authority to sign. The corporate 
address and state of incorporation shall be shown. 

13.03 A Bid by a partnership shall be executed in the partnership name and signed by a partner (whose 
title must appear under the signature), accompanied by evidence of authority to sign. The 
partnership’s address for receiving notices shall be shown. 

13.04 A Bid by a limited liability company shall be executed in the name of the firm by a member or 
other authorized person and accompanied by evidence of authority to sign. The state of formation 
of the firm and the firm’s address for receiving notices shall be shown. 

13.05 A Bid by an individual shall show the Bidder’s name and address for receiving notices. 

13.06 A Bid by a joint venture shall be executed by an authorized representative of each joint venturer 
in the manner indicated on the Bid Form. The joint venture’s address for receiving notices shall 
be shown. 

13.07 All names shall be printed in ink below the signatures. 

13.08 The Bid shall contain an acknowledgment of receipt of all Addenda, the numbers of which shall 
be filled in on the Bid Form. 

13.09 Postal and e-mail addresses and telephone number for communications regarding the Bid shall 
be shown. 
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13.10 The Bid shall contain evidence of Bidder’s authority and qualification to do business in the state 
where the Project is located, or Bidder shall covenant in writing to obtain such authority and 
qualification prior to award of the Contract and attach such covenant to the Bid. Bidder’s state 
contractor license number, if any, shall also be shown on the Bid Form. 

ARTICLE 14 – BASIS OF BID 

14.01 Unit Price 

A. Bidders shall submit a Bid on a unit price basis for each item of Work listed in the unit price 
section of the Bid Form. 

B. The “Bid Price” (sometimes referred to as the extended price) for each unit price Bid item 
will be the product of the “Estimated Quantity” (which Owner or its representative has set 
forth in the Bid Form) for the item and the corresponding “Bid Unit Price” offered by the 
Bidder. The total of all unit price Bid items will be the sum of these “Bid Prices”; such total 
will be used by Owner for Bid comparison purposes. The final quantities and Contract Price 
will be determined in accordance with Paragraph 13.03 of the General Conditions. 

C. Discrepancies between the multiplication of units of Work and unit prices will be resolved in 
favor of the unit prices. Discrepancies between the indicated sum of any column of figures 
and the correct sum thereof will be resolved in favor of the correct sum. 

14.02 Allowances 

A. For cash allowances the Bid price shall include such amounts as the Bidder deems proper for 
Contractor's overhead, costs, profit, and other expenses on account of cash allowances, if 
any, named in the Contract Documents, in accordance with Paragraph 13.02.B of the General 
Conditions. 

ARTICLE 15 – SUBMITTAL OF BID 

15.01 With each copy of the Bidding Documents, a Bidder is furnished one separate unbound copy of 
the Bid Form, and, if required, the Bid Bond Form. The unbound copy of the Bid Form is to be 
completed and submitted with the Bid security and the other documents required to be 
submitted under the terms of Article 7 of the Bid Form. 

15.02 A Bid shall be received no later than the date and time prescribed and at the place indicated in 
the advertisement or invitation to bid and shall be enclosed in a plainly marked package with the 
Project title (and, if applicable, the designated portion of the Project for which the Bid is 
submitted), the name and address of Bidder, and shall be accompanied by the Bid security and 
other required documents. If a Bid is sent by mail or other delivery system, the sealed envelope 
containing the Bid shall be enclosed in a separate package plainly marked on the outside with the 
notation “BID ENCLOSED.”  

15.03 Bids received after the date and time prescribed for the opening of bids, or not submitted at the 
correct location or in the designated manner, will not be accepted and will be returned to the 
Bidder unopened. 

ARTICLE 16 – MODIFICATION AND WITHDRAWAL OF BID 

16.01 A Bid may be withdrawn by an appropriate document duly executed in the same manner that a 
Bid must be executed and delivered to the place where Bids are to be submitted prior to the date 
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and time for the opening of Bids. Upon receipt of such notice, the unopened Bid will be returned 
to the Bidder. 

16.02 If a Bidder wishes to modify its Bid prior to Bid opening, Bidder must withdraw its initial Bid in the 
manner specified in Paragraph 16.01 and submit a new Bid prior to the date and time for the 
opening of Bids. 

16.03 If within 24 hours after Bids are opened any Bidder files a duly signed written notice with Owner 
and promptly thereafter demonstrates to the reasonable satisfaction of Owner that there was a 
material and substantial mistake in the preparation of its Bid, that Bidder may withdraw its Bid, 
and the Bid security will be returned. Thereafter, if the Work is rebid, that Bidder will be 
disqualified from further bidding on the Work. 

ARTICLE 17 – OPENING OF BIDS 

17.01 Bids will be opened at the time and place indicated in the advertisement or invitation to bid and, 
unless obviously non-responsive, read aloud publicly. An abstract of the amounts of the base Bids 
and major alternates, if any, will be made available to Bidders after the opening of Bids. 

ARTICLE 18 – BIDS TO REMAIN SUBJECT TO ACCEPTANCE 

18.01 All Bids will remain subject to acceptance for the period of time stated in the Bid Form, but Owner 
may, in its sole discretion, release any Bid and return the Bid security prior to the end of this 
period. 

ARTICLE 19 – EVALUATION OF BIDS AND AWARD OF CONTRACT 

19.01 Owner reserves the right to reject any or all Bids, including without limitation, nonconforming, 
nonresponsive, unbalanced, or conditional Bids. Owner will reject the Bid of any Bidder that 
Owner finds, after reasonable inquiry and evaluation, to not be responsible. If Bidder purports to 
add terms or conditions to its Bid, takes exception to any provision of the Bidding Documents, or 
attempts to alter the contents of the Contract Documents for purposes of the Bid, then the Owner 
will reject the Bid as nonresponsive; provided that Owner also reserves the right to waive all minor 
informalities not involving price, time, or changes in the Work. 

19.02 If Owner awards the contract for the Work, such award shall be to the responsible Bidder 
submitting the lowest responsive Bid. 

19.03 Evaluation of Bids 

A. In evaluating Bids, Owner will consider whether or not the Bids comply with the prescribed 
requirements, and such alternates, unit prices, and other data, as may be requested in the 
Bid Form or prior to the Notice of Award. 

B. For the determination of the apparent low Bidder when unit price bids are submitted, Bids 
will be compared on the basis of the total of the products of the estimated quantity of each 
item and unit price Bid for that item, together with any lump sum items. 

19.04 In evaluating whether a Bidder is responsible, Owner will consider the qualifications of the Bidder 
and may consider the qualifications and experience of Subcontractors and Suppliers proposed for 
those portions of the Work for which the identity of Subcontractors and Suppliers must be 
submitted as provided in the Bidding Documents. 
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19.05 Owner will determine whether Bidder has been suspended or debarred from receiving federally-
funded contracts.   

ARTICLE 20 – BONDS AND INSURANCE 

20.01 Article 6 of the General Conditions, as may be modified by the Supplementary Conditions, sets 
forth Owner’s requirements as to performance and payment bonds and insurance. When the 
Successful Bidder delivers the Agreement (executed by Successful Bidder) to Owner, it shall be 
accompanied by required bonds and insurance documentation. 

ARTICLE 21 – SIGNING OF AGREEMENT 

21.01 When Owner issues a Notice of Award to the Successful Bidder, it shall be accompanied by the 
unexecuted counterparts of the Agreement along with the other Contract Documents as 
identified in the Agreement. Within 15 days thereafter, Successful Bidder shall execute and deliver 
the required number of counterparts of the Agreement (and any bonds and insurance 
documentation required to be delivered by the Contract Documents) to Owner. Within ten days 
thereafter, Owner shall deliver one fully executed counterpart of the Agreement to Successful 
Bidder, together with printed and electronic copies of the Contract Documents as stated in 
Paragraph 2.02 of the General Conditions. 

ARTICLE 22 – PROCUREMENT PROCESS, PROTEST, APPEAL 

22.01 In accordance with the Association of Idaho Cities Procurement guidelines (2020), Purchasing of 
Public Works Construction over $200,000, Category A: the city must accept bids from any licensed 
public works contractor, and the city may only consider: 

A. The amount of the bid, 

B. The bidder’s compliance with administrative requirements, 

C. Whether the bidder holds the requisite public works contractors license. 

22.02 The city must publish two notices soliciting bids in the official city newspaper, the first at least two 
weeks before bid opening and the second at least a week before bid opening. The notices must 
succinctly describe the project to be constructed and inform prospective bidders that 
specifications, bid forms, instructions, contract documents and other materials are available upon 
request for a reasonable copying fee. 

22.03 Written objections to specifications or bidding procedures must be received by the clerk or other 
authorized official at least three business days before scheduled bid opening. The 
clerk/authorized official or city council must respond, in writing, to the objector and all other 
prospective bidders, adjusting the timeframe for submission of bids if necessary. 

22.04 The city may require bid security of at least five percent of the amount of the bid. If security is 
required, a bid may not be considered unless security is provided in the form required by the city, 
which may include: 

A. Cash, 

B. Cashier’s check payable to the city, 

C. Certified check payable to the city, or Bidder’s bond executed by a qualified surety company 
payable to the city. 
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22.05 Submitted bids must be sealed, with an indication on the outside identifying the project. Any bid 
received by the city may not be withdrawn after the date and time of bid opening. The sealed bids 
are opened in public at the date, time and place specified in the published notices and thereafter 
are compiled and submitted to the city council. 

22.06 The city council awards the contract to the qualified bidder submitting the lowest responsive bid 
or may reject all bids and re-bid the project. The city council may also, after determining it to be 
true, declare that the project can be performed more economically by purchasing goods and 
services on the open market. If identical bids are submitted and are the low bid, the city council 
may choose the bidder it prefers. If no bids are received, the city council may procure without 
further competitive bidding procedures. 

22.07 If the city council chooses to award to a bidder other than the apparent low bidder, the city council 
must declare its reasons on the record and must communicate these reasons in writing to all those 
submitting bids. Participating bidders have seven (7) calendar days from the date of transmittal 
of the notice to respond in writing with their objections. The procurement is stayed while the city 
council reviews its decision and determines whether to affirm its prior award, modify the award 
or choose to re-bid, as it deems to be in the public interest. 

22.08 If the successful bidder fails to execute the contract, the bid security may be forfeited to the city 
and the proceeds may be deposited in a designated fund out of which the expenses of procuring 
substitute performance are to be paid. If the successful bidder refuses or fails to execute the 
contract, the city may award the contract to the qualified bidder submitting the next lowest 
responsive bid. If this occurs, the original contractor’s security may be applied to the difference 
between the two bids, and any surplus remaining must be returned to the original contractor if 
cash or check is used or to the surety on the bidder’s bond if a bond is used (less reasonable 
administrative costs not to exceed twenty-five percent of the amount of the security). 
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ARTICLE 1 – BID RECIPIENT 

1.01 This Bid is submitted to: 

A. City of Driggs 

60 S Main St.  

P.O. Box 48  

Driggs, ID 83422 

1.02 The undersigned Bidder proposes and agrees, if this Bid is accepted, to enter into an Agreement 
with Owner in the form included in the Bidding Documents to perform all Work as specified or 
indicated in the Bidding Documents for the prices and within the times indicated in this Bid and 
in accordance with the other terms and conditions of the Bidding Documents. 

ARTICLE 2 – BIDDER’S ACKNOWLEDGEMENTS 

2.01 Bidder accepts all of the terms and conditions of the Instructions to Bidders, including without 
limitation those dealing with the disposition of Bid security. This Bid will remain subject to 
acceptance for 60 days after the Bid opening, or for such longer period of time that Bidder may 
agree to in writing upon request of Owner. 

ARTICLE 3 – BIDDER’S REPRESENTATIONS 

3.01 In submitting this Bid, Bidder represents that: 

A. Bidder has examined and carefully studied the Bidding Documents, and any data and 
reference items identified in the Bidding Documents, and hereby acknowledges receipt of 
the following Addenda: 

Addendum No.  Addendum, Date 

   

   

   

   

B. Bidder has visited the Site, conducted a thorough, alert visual examination of the Site and 
adjacent areas, and become familiar with and satisfied itself as to the general, local, and Site 
conditions that may affect cost, progress, and performance of the Work. 

C. Bidder is familiar with and has satisfied itself as to all Laws and Regulations that may affect 
cost, progress, and performance of the Work. 

D. Bidder has carefully studied all: (1) reports of explorations and tests of subsurface conditions 
at or adjacent to the Site and all drawings of physical conditions relating to existing surface 
or subsurface structures at the Site that have been identified in the Supplementary 
Conditions, especially with respect to Technical Data in such reports and drawings, and (2) 
reports and drawings relating to Hazardous Environmental Conditions, if any, at or adjacent 
to the Site that have been identified in the Supplementary Conditions, especially with respect 
to Technical Data in such reports and drawings. 
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E. Bidder has considered the information known to Bidder itself; information commonly known 
to contractors doing business in the locality of the Site; information and observations 
obtained from visits to the Site; the Bidding Documents; and any Site-related reports and 
drawings identified in the Bidding Documents, with respect to the effect of such information, 
observations, and documents on (1) the cost, progress, and performance of the Work; (2) 
the means, methods, techniques, sequences, and procedures of construction to be employed 
by Bidder; and (3) Bidder’s safety precautions and programs. 

F. Bidder agrees, based on the information and observations referred to in the preceding 
paragraph, that no further examinations, investigations, explorations, tests, studies, or data 
are necessary for the determination of this Bid for performance of the Work at the price bid 
and within the times required, and in accordance with the other terms and conditions of the 
Bidding Documents. 

G. Bidder is aware of the general nature of work to be performed by Owner and others at the 
Site that relates to the Work as indicated in the Bidding Documents. 

H. Bidder has given Engineer written notice of all conflicts, errors, ambiguities, or discrepancies 
that Bidder has discovered in the Bidding Documents, and confirms that the written 
resolution thereof by Engineer is acceptable to Bidder. 

I. The Bidding Documents are generally sufficient to indicate and convey understanding of all 
terms and conditions for the performance and furnishing of the Work. 

J. The submission of this Bid constitutes an incontrovertible representation by Bidder that 
Bidder has complied with every requirement of this Article, and that without exception the 
Bid and all prices in the Bid are premised upon performing and furnishing the Work required 
by the Bidding Documents. 

ARTICLE 4 – BIDDER’S CERTIFICATION 

4.01 Bidder certifies that: 

A. This Bid is genuine and not made in the interest of or on behalf of any undisclosed individual 
or entity and is not submitted in conformity with any collusive agreement or rules of any 
group, association, organization, or corporation; 

B. Bidder has not directly or indirectly induced or solicited any other Bidder to submit a false or 
sham Bid; 

C. Bidder has not solicited or induced any individual or entity to refrain from bidding; and 

D. Bidder has not engaged in corrupt, fraudulent, collusive, or coercive practices in competing 
for the Contract.  For the purposes of this Paragraph 4.01.D: 

1. “corrupt practice” means the offering, giving, receiving, or soliciting of any thing of value 
likely to influence the action of a public official in the bidding process; 

2. “fraudulent practice” means an intentional misrepresentation of facts made (a) to 
influence the bidding process to the detriment of Owner, (b) to establish bid prices at 
artificial non-competitive levels, or (c) to deprive Owner of the benefits of free and open 
competition; 

3. “collusive practice” means a scheme or arrangement between two or more Bidders, 
with or without the knowledge of Owner, a purpose of which is to establish bid prices 
at artificial, non-competitive levels; and 
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4. “coercive practice” means harming or threatening to harm, directly or indirectly, 
persons or their property to influence their participation in the bidding process or affect 
the e execution of the Contract. 

ARTICLE 5 – BASIS OF BID 

5.01 Bidder will complete the Work in accordance with the Contract Documents for the following 
price(s): 

BIDDING COMPANY:   

See following sheets for Basis of Bid Table.  
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*City portion of project: STA 0+00 – 27+00 

  **County portion of project: STA 27+00 - end 

 

A. Bidder acknowledges that (1) each Bid Unit Price includes an amount considered by Bidder 
to be adequate to cover Contractor’s overhead and profit for each separately identified item, 
and (2) estimated quantities are not guaranteed, and are solely for the purpose of 
comparison of Bids, and final payment for all unit price Bid items will be based on actual 
quantities, determined as provided in the Contract Documents.   
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ARTICLE 6 – TIME OF COMPLETION 

6.01 Bidder agrees that the Work will be substantially complete on or before September 15, 2025, and 
will be completed and ready for final payment in accordance with Paragraph 15.06 of the General 
Conditions on or before September 30, 2025. 

6.02 Bidder accepts the provisions of the Agreement as to liquidated damages. 

ARTICLE 7 – ATTACHMENTS TO THIS BID 

7.01 The following documents are submitted with and made a condition of this Bid: 

A. Bid Security Bond; 

B. List of Proposed Subcontractors and Suppliers; 

C. ITD Bidders Registration Form; 

D. Drug Free Workplace Affidavit; 

E. Anti-Boycott Against Israel Act Certification 

F. Federal certifications including Buy America Requirements, Restrictions on Lobbying, and 
Nonprocurement Suspension and Disbarment Requirements. 

G. Evidence of authority to do business in Idaho; or a written covenant to obtain such license 
within the time for acceptance of Bids; 

H. Contractor’s State Public Works License No. or Evidence of Bidder’s ability to obtain a State 
Contractor’s License and a covenant by Bidder to obtain said license within the time for 
acceptance of Bids; 

ARTICLE 8 – DEFINED TERMS 

8.01 The terms used in this Bid with initial capital letters have the meanings stated in the Instructions 
to Bidders, the General Conditions, and the Supplementary Conditions. 
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ARTICLE 9 – BID SUBMITTAL 

BIDDER: [Indicate correct name of bidding entity] 

 

By: 
[Signature]  

[Printed name]  

(If Bidder is a corporation, a limited liability company, a partnership, or a joint venture, attach 
evidence of authority to sign.) 

Attest: 
[Signature]  

[Printed name]  

Title:  

Submittal Date:  

Address for giving notices: 

 

 

 

Telephone Number:  

Fax Number:  

Contact Name and e-mail address:  

  

Bidder’s License No.:  

 
(where applicable) 

 

 



 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

04-BID BOND 
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BID BOND – SH-33 MULTI-MODAL PATHWAY 

Any singular reference to Bidder, Surety, Owner or other party shall be considered plural where applicable. 

BIDDER (Name and Address): 
  
  
  
SURETY (Name, and Address of Principal Place of Business): 
  
  
  
OWNER (Name and Address): 
  
  
  
BID 
 Bid Due Date: February 10, 2025 
 Description: SH-33 MULTI-MODAL PATHWAY 
  
BOND 
 Bond Number:  
 Date:  
 Penal sum  $ 
  (Words)  (Figures) 
Surety and Bidder, intending to be legally bound hereby, subject to the terms set forth below, do each cause 
this Bid Bond to be duly executed by an authorized officer, agent, or representative. 
BIDDER SURETY 
 (Seal)  (Seal) 
Bidder’s Name and Corporate Seal Surety’s Name and Corporate Seal 
 
By:  By:  
 Signature  Signature (Attach Power of Attorney) 
   
    
 Print Name  Print Name 
   
    
 Title  Title 
 
Attest:  Attest:  
 Signature  Signature 
   
 Title  Title 
Note: Addresses are to be used for giving any required notice. 
 Provide execution by any additional parties, such as joint venturers, if necessary.  

1. Bidder and Surety, jointly and severally, bind themselves, their heirs, executors, administrators, successors, and 
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assigns to pay to Owner upon default of Bidder the penal sum set forth on the face of this Bond.  Payment of the penal 
sum is the extent of Bidder’s and Surety’s liability.  Recovery of such penal sum under the terms of this Bond shall be 
Owner’s sole and exclusive remedy upon default of Bidder.  

2. Default of Bidder shall occur upon the failure of Bidder to deliver within the time required by the Bidding 
Documents (or any extension thereof agreed to in writing by Owner) the executed Agreement required by the Bidding 
Documents and any performance and payment bonds required by the Bidding Documents. 

3. This obligation shall be null and void if: 

3.1 Owner accepts Bidder’s Bid and Bidder delivers within the time required by the Bidding Documents (or any 
extension thereof agreed to in writing by Owner) the executed Agreement required by the Bidding 
Documents and any performance and payment bonds required by the Bidding Documents, or 

3.2 All Bids are rejected by Owner, or 

3.3 Owner fails to issue a Notice of Award to Bidder within the time specified in the Bidding Documents (or any 
extension thereof agreed to in writing by Bidder and, if applicable, consented to by Surety when required by 
Paragraph 5 hereof). 

4. Payment under this Bond will be due and payable upon default of Bidder and within 30 calendar days after receipt 
by Bidder and Surety of written notice of default from Owner, which notice will be given with reasonable promptness, 
identifying this Bond and the Project and including a statement of the amount due. 

5. Surety waives notice of any and all defenses based on or arising out of any time extension to issue Notice of Award 
agreed to in writing by Owner and Bidder, provided that the total time for issuing Notice of Award including extensions 
shall not in the aggregate exceed 120 days from the Bid due date without Surety’s written consent. 

6. No suit or action shall be commenced under this Bond prior to 30 calendar days after the notice of default required 
in Paragraph 4 above is received by Bidder and Surety and in no case later than one year after the Bid due date. 

7. Any suit or action under this Bond shall be commenced only in a court of competent jurisdiction located in the state 
in which the Project is located. 

8. Notices required hereunder shall be in writing and sent to Bidder and Surety at their respective addresses shown 
on the face of this Bond. Such notices may be sent by personal delivery, commercial courier, or by United States 
Registered or Certified Mail, return receipt requested, postage pre-paid, and shall be deemed to be effective upon 
receipt by the party concerned. 

9. Surety shall cause to be attached to this Bond a current and effective Power of Attorney evidencing the authority 
of the officer, agent, or representative who executed this Bond on behalf of Surety to execute, seal, and deliver such 
Bond and bind the Surety thereby. 

10. This Bond is intended to conform to all applicable statutory requirements. Any applicable requirement of any 
applicable statute that has been omitted from this Bond shall be deemed to be included herein as if set forth at length. 
If any provision of this Bond conflicts with any applicable statute, then the provision of said statute shall govern and 
the remainder of this Bond that is not in conflict therewith shall continue in full force and effect. 

11. The term “Bid” as used herein includes a Bid, offer, or proposal as applicable. 



 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

05-NAMING OF SUBCONTRACTORS 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



NAMING OF SUBCONTRACTORS, SUPPLIERS AND OTHER ENTITIES FORM 
 

SH-33 MULTI-MODAL PATHWAY 
In addition to subcontractors for plumbing, heating and air-conditioning work, and electrical 
work, provide the names and addresses of the additional subcontractors, suppliers, individuals or 
entities called for in the Instructions for Bidders (include Idaho Public Works Contractor License 
Numbers for any subcontractors). 
 
Name and Address    Classification    License Number (1) 
 
____________________________   _________________   _______________ 
 
____________________________  
 
____________________________ 
 
____________________________   _________________   _______________ 
 
____________________________ 
 
____________________________ 
 
____________________________   _________________   _______________ 
 
____________________________ 
 
____________________________ 
 
____________________________   _________________   _______________ 
 
____________________________ 
 
____________________________ 
 
____________________________   _________________   _______________ 
 
____________________________ 
 
____________________________ 
 
____________________________   _________________   _______________ 
 
____________________________ 
 
____________________________ 
 
____________________________   _________________   _______________ 
 
____________________________ 
 
____________________________ 
 

(1) List Idaho Public Works Contractor License Numbers for all subcontractors. 



 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

06-BIDDER REGISTRATION 
  



 



 

 
 
 
 
 
 
 
 
 
 

07-ANTI-BOYCOTT AGAINST ISRAEL ACT CERTIFICATION 
  



CONSULTANT AGREEMENT ANTI-BOYCOTT ACKNOWLEDGEMENT FORM 
This form is REQUIRED to be completed by the Consultant. 

Failure to comply with the terms of the referenced Idaho Code shall result in breach of contract. 
_____________________________________________________________________________________ 

Anti-Boycott  Against     Israel  Act 

Per the provisions of Idaho Code Section  67-2346, Anti-Boycott Against Israel Act, a 
public entity may not enter into an agreement with a company that boycotts goods or 
services  from Israel or territories under its control.  The provisions of Idaho Code Section 
67-2346, shall not apply to agreements with a total potential value of less than one hundred 
thousand dollars ($100,000) inclusive of future phased agreements and/or supplemental 
agreements, or to companies with fewer than ten (10) employees.   This applies to all project 
regardless of funding.  Check any/all boxes  that apply and sign below certifying such.

☐ I am NOT required to comply because my company has fewer than 10 
employees.

☐ I am NOT required to comply because my total agreement services (including 
phased agreements and/or supplemental agreements) will be less than $100,000.

☐ I am required to comply and certify that my company is not and will not for the 
duration of the agreement engage in, a boycott of goods or services from Israel 
or territories under its control. 

Consultant’s Authorized Representative:     Date: 

Consultant Company Name:  

 

Rev. 4/5/2022
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09- EEO SPECIAL PROVISIONS 

 
 

  















 

 
 
 
 
 
 
 
 

10- NON-COLLUSION AFFIDAVIT 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



DOCUMENT 00415 - 1 NON-COLLUSION AFFIDAVIT 

Non-Collusion Affidavit 

State of 

) SS 

County of 

Bid for , being first duly 

sworn, deposes, and says that he is  [sole owner, a 

partner, president, secretary, etc.] of, 

 [Bidder], 

the party making the foregoing Bid; that such Bid is not made in the interest of or on behalf of any 

undisclosed person, partnership, company, association, organization or corporation; that such Bid is 

genuine and not collusive or sham; that said Bidder has not directly or indirectly induced or solicited any 

other Bidder to put in a false or sham Bid and has not directly or indirectly colluded, conspired, connived 

or agreed with any Bidder or anyone else to put in a sham Bid, nor that anyone shall refrain from 

bidding; that said Bidder has not in any manner, directly or indirectly, sought by agreement, 

communication or conference with anyone to fix the Bid Price of said Bidder or of any other Bidder, nor 

to fix any overhead, profit or cost element of such Bid Price, nor of that of any other Bidder, nor to 

secure any advantage against the public body awarding the Contract or anyone interested in the 

proposed Contract; that all statements contained in such Bid are true; and, further, that said Bidder has 

not directly or indirectly submitted his Bid Price or any breakdown thereof, nor the contents thereof, nor 

divulged information or data relative thereto, nor paid and will not pay any fee in connection therewith 

to any corporation, partnership, company, association, organization, bid depository, nor to any member 

or agent thereof, nor to any other individual except to such person(s) as has/have a partnership or other 

financial interest with said Bidder in his general business. 

Signed: 

Title: 

Subscribed and sworn to before me this 

day of   , 20__. 

(SEAL) 

Notary Public   

State of  

My Commission Expires 

THIS PAGE MUST BE COMPLETED RETURNED WITH YOUR BID DOCUMENTS 



 

 
 
 
 
 
 
 

11- BIDDER’S DRUG-FREE WORKPLACE AFFIDAVIT 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



BIDDER’S DRUG-FREE WORKPLACE AFFIDAVIT 

CONTRACTOR’S AFFIDAVIT 

CONCERNING ALCOHOL AND DRUG-FREE WORKPLACE 

STAE OF  

COUNTY OF 

The undersigned being duly sworn upon oath, deposes and says that _______ complies 

(Contractor Name) 

With the provision of Section 72-1717 Idaho Code (Drug Free Workplace program) that 

 _________ provides a drug-free workplace program that complies with the provisions of 

(Contractor Name) 

Idaho Code, Title 72, Chapter 17 and will maintain such program throughout the life of a state 

construction contract and that ______________ shall subcontract work only to subcontractors 

(Contractor Name) 

meeting the requirements of Idaho Code, Section 72-1717(1)(a). 

Name of Contractor 

Address 

By 

(Signature) 

Subscribed and sworn to before me this _____ day of _____ , 20--. 

Notary Public for   ________________ 

Residing at ____________________ 

My Commission Expires __________ 

THIS PAGE MUST BE RETURNED COMPLETED WITH YOUR BID DOCUMENT
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2024 BUY AMERICA INSERT 
This document is intended as a Build America Buy America (BABA or BA) contract insert that includes 
changes to the 2023 Standard Specifications for Highway Construction (SSHC), and the 2020 Quality 
Assurance Manual (Dated 10/19). 

REVISIONS TO THE 2023 SSHC 

ON PAGE 11, SUBSECTION 101.04 – DEFINITIONS      02/24 
Replace the definition of “Construction Material” with the following: 

Construction Material.  A Construction Material is an article, material, or supply that consists of only 
one of the items listed, except for minor additions: non-ferrous metals; plastic and polymer-based 
products (including polyvinylchloride, composite building materials, and polymers used in fiber optic 
cable); glass (including optic glass); lumber (including treated wood, and untreated wood); Fiber optic 
cable; Optical fiber; Engineered wood or drywall.  To the extent one of the items listed above contains 
as inputs other items listed above, it is nonetheless a Construction Material.  For example, fiber optic 
cable contains as inputs other items listed, such as glass and/or plastics, but fiber optic cable is 
nonetheless a Construction Material.   Items specifically excluded from Construction Materials are 
products that are primarily iron or steel (defined under Iron and Steel Products); cement and cementitious 
materials; aggregates such as stone, sand, or gravel; or aggregate binding agents or additives.  Coatings 
do not change the categorization of a Construction Material. Minor additions of articles, materials, 
supplies, or binding agents to a Construction Material do not change the categorization of Construction 
Material. For example, wax added to engineered wood should not disqualify the engineered wood from 
categorization as a Construction Material.  However, if before the engineered wood is brought to the work 
site, it is combined with glass or other items or materials to produce a new product, which is not listed 
above, the new product would be classified as a Manufactured Product, not a Construction Material.  

 

ON PAGE 14, SUBSECTION 101.04 – DEFINITIONS      02/24 
Add the following in alphabetical order: 

Manufactured Product.  Any product that is classified as an iron or steel product, or a Construction 
Material is not a Manufactured Product. Cement and cementitious materials, aggregates such as stone, 
sand, or gravel, or aggregate binding agents or additives,  also cannot be classified as a Manufactured 
Product. Otherwise, the following definition of Manufactured Product applies:  Articles, materials, or 
supplies that have been: a) Processed into a specific form and shape; or b) Combined with other articles, 
materials, or supplies to create a product with different properties than the individual articles, materials, 
or supplies.  
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ON PAGE 59, 106.01.A.1 – IRON AND STEEL PRODUCTS     02/2024 
Add the following after the first paragraph. 

Iron or steel products means articles, materials, or supplies that consist wholly or predominantly of iron 
or steel or a combination of both.  “Predominantly of iron or steel” means that the cost of the iron and 
steel content exceeds 50 percent of the total cost of all its components.  The cost of iron and steel is the 
cost of the iron or steel mill products (such as bar, billet, slab, wire, plate, or sheet), castings, or forgings 
utilized in the manufacture of the product and a good faith estimate of the cost of iron or steel 
components.   

ON PAGE 60, 106.01.A.1 – IRON AND STEEL PRODUCTS     02/2024 
Delete the second sentence of the fifth paragraph and replace with the following: 

Cost determination is based on supplier invoice costs. 

ON PAGE 60, 106.01.A.2 – CONSTRUCTION MATERIALS     02/2024 
Delete the first paragraph and replace with: 

All Construction Materials must be produced in the United States.  Produced in the United States is 
defined below for each Construction Material. 

(1) Non-ferrous metals. All manufacturing processes, from initial smelting or melting through final 
shaping, coating, and assembly, occurred in the United States. 

(2) Plastic and polymer-based products. All manufacturing processes, from initial combination of 
constituent plastic or polymer-based inputs, or, where applicable, constituent composite 
materials, until the item is in its final form, occurred in the United States. 

(3) Glass. All manufacturing processes, from initial batching and melting of raw materials through 
annealing, cooling, and cutting, occurred in the United States. 

(4) Fiber optic cable (including drop cable). All manufacturing processes, from the initial ribboning 
(if applicable), through buffering, fiber stranding and jacketing, occurred in the United States. All 
manufacturing processes also include the standards for glass and optical fiber, but not for non-
ferrous metals, plastic and polymer-based products, or any others. 

(5) Optical fiber. All manufacturing processes, from the initial preform fabrication stage through the 
completion of the draw, occurred in the United States. 

(6) Lumber. All manufacturing processes, from initial debarking through treatment and planing, 
occurred in the United States. 

(7) Drywall. All manufacturing processes, from initial blending of mined or synthetic gypsum plaster 
and additives through cutting and drying of sandwiched panels, occurred in the United States. 

(8) Engineered wood. All manufacturing processes from the initial combination of constituent 
materials until the wood product is in its final form, occurred in the United States. 

ON PAGE 60, 106.01.A.2 – CONSTRUCTION MATERIALS     04/2024 
Add the following after the second paragraph:  

The Engineer may allow small quantities of foreign or non-compliant Construction Materials, so long as 
the total value of the foreign or non-compliant Construction Materials does not exceed the lesser of 
$1,000,000 or 5 percent of the Total Applicable Project Costs for the project or where the Total Amount 
of Federal Financial Assistance is below $500,000.  “Total Applicable Project Costs” are defined as the 
cost of iron/ steel, Construction Materials and Manufactured Products used in the project that are subject 
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to a domestic preference requirement, including materials that are within the scope of an existing waiver. 
“Total Amount of Federal Financial Assistance” includes federal funding provided for preliminary 
engineering, right of way, and all construction contracts.  For projects under a NEPA decision, include all 
federal funding provided for all projects under that NEPA decision. 
 
The Contractor must maintain and provide in .csv format for each estimate to the Engineer a running 
total, listed by bid item and manufacturer, of the cost of Construction Materials not meeting the Buy 
America criteria and a running total of the Total Applicable Project Costs (as defined in the paragraph 
above). Invoices must be available for audit at any time and must be retained for a period of five years 
from the date of substantial completion for the project.  If the Contractor does not provide these costs for 
each estimate, the estimate payment will not be made until the costs are supplied, or the Contractor 
provides a written statement(*) that they are not going to supply these costs.  The written statement will 
include a statement from the Contractor acknowledging that they will not be able to incorporate any non-
compliant Construction Materials into the project. The Engineer needs to make sure the running total of 
the Total Applicable Project Costs and the running total of foreign or non-compliant Construction 
Materials are received prior to issuing each pay estimate and that the Contractor does not exceed the 
Buy America threshold for non-compliant Construction Materials or have received the written statement 
from the Contractor indicating they will not be providing the running total.  
  
* The written statement must include the following sentence: 

“As the authorized representative of the Contractor, by providing this written statement that I will not 
be providing the running total for each estimate of the Total Applicable Project Costs, the Contractor 
is acknowledging that non-compliant Construction Materials cannot be incorporated into the project.” 

 

REVISIONS TO THE 2020 QUALITY ASSURANCE MANUAL (DATED 10/19) 

Section 100.00.01 – Quality Control (QC) Producer 
Delete the second sentence of the first paragraph and replace with: 

Quality control of materials used in construction is the Contractor’s responsibility and is performed during 
the production of the material and/or at the point of delivery. 

Section 200 “Outline” 
Revise Section 230.01 as follows: 

230.01   General Provisions and Buy America. 
230.01.01   General Provisions. 
230.01.02   Buy America. 
230.01.02.01  Iron and Steel Products 
230.01.02.02 Construction Materials 
 

Section 230.01 General Provisions 
Delete Section 230.01 and replace with the following: 

230.01 General Provisions and Buy America 
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230.01.01 General Provisions 
 
Standard Department certification forms will be used. The standard forms are: 

• ITD-849  Geotextile and Geogrid 
• ITD-851  Miscellaneous Items 
• ITD-875  Non-Structural Concrete 
• ITD-914  Steel and Iron, and Buy America 
• ITD-915  Construction Materials for Buy America   
• ITD-966  PG Asphalt Binder 
• ITD-968  Cement / Fly Ash 

 
The standard forms must be completed in their entirety and be signed by the manufacturer’s 
representative who has quality control responsibility for the manufacture or fabrication of the material.  
 
When required by the contract, QC test results must be attached to the specified standard form.  
Certification does not preclude inspection, sampling, testing, or verification of certified test results of the 
material received on the project. Project inspectors will review all certification results for specification 
compliance before accepting the material. If the certified material is found to be outside acceptable 
specification limits, the material is subject to rejection.  
 
Each shipment of certified material must be visually inspected for obvious defects and shipping/handling 
damage. Repair, reject, or replace damaged or defective material to the satisfaction of the Engineer. 
Where feasible, simple measurements of specified properties should be spot-checked at least once per 
project and recorded to verify certification. Examples would be length, mass per unit length, or thickness 
of steel items. 
 
Withdraw acceptance of material by certification when sample test or inspection results show the material 
consistently fails to meet specifications requirements.  Reestablishment of the certification acceptance 
may be achieved through Department pre-testing, pre-inspection, and review of historical certification 
records and test results of the material before its incorporation into a project.  Additionally, the 
manufacturer’s QA program may require revision and reevaluation by the Department.   
230.01.02 Buy America 
Buy America applies to any contract eligible for Federal Aid Highway funding within the scope of an 
applicable NEPA finding, determination, or decision regardless of the funding source of such contracts if 
at least one contract or phase of the project is funded with Federal-Aid highway funds.  All permanently 
incorporated steel and iron materials along with Construction Materials as established in Standard 
Specification 106.A must be certified that they were manufactured in the United States of America 
including application of a coating. Certification must be provided before incorporation of the materials 
into the project. Materials that are only used or rented during the project construction, but not incorporated 
into the work (temporarily installed), do not require certification.  
230.01.02.01 Iron and Steel Products 
The ITD-914 form will serve as Buy America Certification and be signed by a person having quality control 
responsibility for the company that manufactures or fabricates the material. The ITD-914 will be sent with 
mill tests reports attached, except as noted in the MTRs.  
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Small quantities of steel and iron may be accepted without Buy American Certification, so long as its total 
cost for the project does not exceed 0.1% of the contract amount or $2,500, whichever is greater. The 
total cost of steel and iron includes the cost of the material plus the cost of transportation to the project 
site, as evidenced by delivery receipt, but does not include labor cost involved in final assembly 
performed on the project site. 
 
If Department project staff or consultant inspectors discover that foreign iron and/or steel products  are 
incorporated into a federal-aid project that exceed the Buy America minimal use amount for iron or steel 
(the greater of $2,500 or  0.1% of the contract value), the FHWA Idaho Division must be contacted to 
resolve this after-the-fact discovery. All information on foreign iron and steel permanently incorporated 
into a project that exceeds the minimal use amount must be presented to FHWA to determine the 
appropriate resolution.  The Department will not complete a project’s Material’s Certification without 
FHWA’s resolution when the project is not compliant with Buy America.  The Department has no authority 
to complete such a resolution and cannot resolve Buy America compliance issues by use of non-Federal 
funds. 
 
230.01.02.02 Construction Materials 
 
A Construction Material is an article, material, or supply that consists of only one of the items listed, 
except for minor additions: non-ferrous metals; plastic and polymer-based products (including 
polyvinylchloride, composite building materials, and polymers used in fiber optic cable); glass (including 
optic glass); lumber (including treated wood, and untreated wood); Fiber optic cable; Optical fiber; 
Engineered wood or drywall.   
 
To the extent one of the items listed above contains as inputs other items listed above, it is nonetheless 
a Construction Material.  For example, fiber optic cable contains as inputs other items listed, such as 
glass and/or plastics, but fiber optic cable is nonetheless a Construction Material.    
 
Items specifically excluded from Construction Materials are products that are primarily iron or steel 
(defined under Iron and Steel Products); cement and cementitious materials; aggregates such as stone, 
sand, or gravel; or aggregate binding agents or additives.   
 
Coatings do not change the categorization of a Construction Material. Minor additions of articles, 
materials, supplies, or binding agents to a Construction Material do not change the categorization of 
Construction Material. For example, wax added to engineered wood should not disqualify the engineered 
wood from categorization as a Construction Material.  However, if before the engineered wood is brought 
to the work site, it is combined with glass or other items or materials to produce a new product, which is 
not listed above, the new product would be classified as a Manufactured Product, not a Construction 
Material.  
 
Any product that is classified as an iron or steel product, or a Construction Material is not a Manufactured 
Product. Cement and cementitious materials, aggregates such as stone, sand, or gravel, or aggregate 
binding agents or additives,  also cannot be classified as a Manufactured Product. Otherwise, the 
following definition of Manufactured Product applies:  Articles, materials, or supplies that have been: a) 
Processed into a specific form and shape; or b) Combined with other articles, materials, or supplies to 
create a product with different properties than the individual articles, materials, or supplies.  
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For awards obligated on or after August 16, 2023, the Engineer may allow small quantities of foreign 
Manufactured Products and Construction Materials, so long as the total value of the non-compliant 
products does not exceed the lesser of $1,000,000 or 5 percent of the total applicable costs for the project 
or where the total amount of federal financial assistance is below $500,000. “Total applicable project 
costs” are defined as the cost of Construction Materials and Manufactured Products used in the project 
that are subject to a domestic preference requirement, including materials that are within the scope of an 
existing waiver.   “Total Amount of Federal Financial Assistance” includes federal funding provided for 
preliminary engineering, right of way, and all construction contracts.  For projects under a NEPA decision, 
include all federal funding provided for all projects under that NEPA decision. 
 
The Contractor must maintain and provide in .csv format for each estimate to the Engineer a running 
total, listed by bid item and manufacturer, of the cost of Construction Materials not meeting the Buy 
America criteria and a running total of the Total Applicable Project Costs (as defined in the paragraph 
above). ). Invoices must be available for audit at any time and must be retained for a period of five years 
from the date of substantial completion for the project.  If the Contractor does not provide these costs for 
each estimate, the estimate payment will not be made until the costs are supplied, or the Contractor 
provides a written statement(*) that they are not going to supply these costs.  The written statement will 
include a statement from the Contractor acknowledging that they will not be able to incorporate any non-
compliant Construction Materials into the project. The Engineer needs to make sure the running total of 
the Total Applicable Project Costs and the running total of foreign or non-compliant Construction 
Materials are received prior to issuing each pay estimate and that the Contractor does not exceed the 
Buy America threshold for non-compliant Construction Materials or have received the written statement 
from the Contractor indicating they will not be providing the running total.  
  
* The written statement must include the following sentence: 

“As the authorized representative of the Contractor, by providing this written statement that I will not 
be providing the running total for each estimate of the Total Applicable Project Costs, the Contractor 
is acknowledging that non-compliant Construction Materials cannot be incorporated into the project.” 

 
The ITD-915 form serves as Buy America Certification for Construction Materials and must be signed by 
a person having quality control responsibility for the company that manufactures the Construction 
Material. 
 
If Department project staff or consultant inspectors discover that foreign Construction Materials are 
incorporated into a federal-aid project, the FHWA Idaho Division must be contacted to resolve this after-
the-fact discovery. All information on foreign Construction Materials permanently incorporated into a 
project must be presented to FHWA to determine the appropriate resolution.  The Department will not 
complete a project’s Material’s Certification without FHWA’s resolution when the project is not compliant 
with Buy America requirements.  The Department has no authority to complete such a resolution and 
cannot resolve Buy America compliance issues by use of non-Federal funds. 

Section 230.03 Steel.   
Delete the last sentence of the first paragraph and replace with: 

Steel will comply with 230.01.02 Buy America. 

Section 230.07 Corrugated Metal Pipe and Corrugated Plate Pipe. 
Add the following to the end of the second paragraph of the section: 
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Additionally, a form ITD-915 will be submitted attesting that the aluminum pipe meets applicable Buy 
America requirements for Construction Material (non-ferrous metals).    

Section 230.08 Plastic Pipe. 
Add the following to the end of the first paragraph of the section: 

Additionally, a form ITD-915 will be submitted attesting that the aluminum pipe meets applicable Buy 
America requirements for Construction Material (plastic and polymer-based products).    

Section 230.09 Geosynthetics. 
Add the following to the end of the first paragraph of the section: 

Additionally, a form ITD-915 will be submitted attesting that the aluminum pipe meets applicable Buy 
America requirements for Construction Material (plastic and polymer-based products).    

Section 270.00 Minimum Testing Requirements (Table) 
Use the Buy America Summary Table below for BA requirements and BA certifications of materials.  Iron or 
steel products are listed as “Fe”.  Construction Materials as listed as “CM”.  If the material is listed as a 
possible Construction Material (CM), it is up to the manufacturer to either certify the product with the ITD-
0915, or submit the product through the Buy America Exemption Application for review by HQ Construction 
and Materials for a possible exemption.  Only products that are not by definition a Construction Material can 
receive an exemption. 
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Buy America Summary Table (Section 270) 

Section Item Desc. Code 1,4,6,7 Form(s) 2,3,5,9 Comments 

212 Slope Drain Fe, CM ITD-914, ITD-915   
405 Pavement 

Reinforcement Fabric 
CM ITD-915   

503 GFRP BA N/A   GFRP is a combination of glass and 
polymers combined in a manufacturing 
process. See notes 10 and 11. 

503 GFRP BA N/A 
  

504 Bolts, Nuts, Hardened 
Washers, DTI 

Fe, CM ITD-914, ITD-915   

504 Two Tube Curb-Mount 
Railing 

Fe, CM ITD-914, ITD-915   

504 Pedestrian Bicycle 
Railing 

Fe, CM ITD-914, ITD-915   

504 Combination Pedestrian 
Bicycle, and Traffic 
Railing 

Fe, CM ITD-914, ITD-915   

505 Timber Piles CM ITD-915   
507 Neoprene Bearing Pads CM ITD-915   
507 TFE/PTFE Bridge 

Bearing Pads 
CM ITD-915   

508 Corrugated Plate Pipe - 
Entire Section 

Fe, CM ITD-914, ITD-915   

511  Concrete 
Waterproofing Systems 
- Types A, B 

CM ITD-915   

511  Concrete 
Waterproofing Systems 
- Types C, D 

BA N/A   Note, Type C Silanes and siloxane 
chemicals are not polymers and are not 
Construction Materials.  Type D is an 
asphalt filled fabric laminate combined in 
a manufacturing process and is not a 
Construction Material. 

511  Concrete 
Waterproofing Systems 
- Types E 

CM ITD-915   

565 Backer Rod CM ITD-915   
565 Location Spike Fe, CM ITD-914, ITD-915   
566 Neoprene Seals - 

Compression Seal 
Expansion Joint 

CM ITD-915   
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Buy America Summary Table (Section 270) 

Section Item Desc. Code 1,4,6,7 Form(s) 2,3,5,9 Comments 

567 Neoprene Seals - Strip 
Seal Expansion Joint 

CM ITD-915   

578 Gaskets for Concrete 
Pipe 

CM ITD-915   

586 Utility Conduit Fe, CM ITD-914, ITD-915   
586 Deck Inserts Fe, CM ITD-914, ITD-915   
602-608 Corrugated Metal pipe 

and Pipe arches 
Fe, CM ITD-914 2 , ITD-915   

602-608 Structural Plate Pipe, 
Pipe Arches and Arches 

Fe, CM ITD-914, ITD-915   

602-608 Pipe Underdrains 
(Metallic Coated 
corrugated steel, 
aluminum pipe, 
corrugated PE drainage 
tubing  PVC Pipe. 

Fe, CM ITD-914, ITD-915   

602-608 Abs or PVC or PE Pipe CM ITD-915   
602-608 Metal Aprons Fe, CM ITD-914, ITD-915   
602-608 Gaskets for Concrete 

Pipe 
CM ITD-915   

602-608 Rubber Gaskets for 
CMP 

CM ITD-915   

602-608 Corrugated Metal 
Embankment Protectors 

Fe, CM ITD-914, ITD-915   

609 Timber - Minor 
Structures 

CM ITD-915   

610 Wood Posts CM ITD-915   
610 Gates Fe, CM ITD-914, ITD-915   
610 Hardware for Barbed or 

Woven Wire Fence 
Fe, CM ITD-914, ITD-915   

612 Wood Post and Blocks - 
Guardrail 

CM ITD-915   

612 Non - Wood Post and 
Block - Guardrail 

CM ITD-915   

612 Aluminum Rail and 
Fittings - Guardrail 

CM ITD-915   

612 Metal Terminal Section - 
Guardrail 

Fe, CM ITD-914, ITD-915   
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Buy America Summary Table (Section 270) 

Section Item Desc. Code 1,4,6,7 Form(s) 2,3,5,9 Comments 

612 Impact Attenuator - 
Permanent - Guardrail 

Fe, CM ITD-914, ITD-915   

613 Crash Cushions CM ITD-915   
616 Signs and Sign Support 

Extruded Aluminum 
CM ITD-915   

616 Signs and Sign Support 
Sheet Aluminum 

CM ITD-915   

616 Signs and Sign Support 
- Steel and Aluminum 

Fe, CM ITD-914, ITD-915   

616 Signs and Sign Support 
- Hardware for Signs 

Fe, CM ITD-914, ITD-915   

616 Plywood for Type E 
Signs 

CM ITD-915  
 

616 Signs and Sign Support 
- Breakaway Wood 
Posts 

CM ITD-915   

617 Aluminum Posts 
Delineators and 
Mileposts 

CM ITD-915   

617 Aluminum Posts 
Delineators and 
Mileposts Plates 

CM ITD-915   

617 Aluminum Posts 
Delineators and 
Mileposts Reflector Unit 

CM ITD-915   

617 Aluminum Posts 
Delineators and 
Mileposts Reflective 
Sheeting 

BA N/A 
 

Finished product undergoes 
manufacturing process to combine the 
sheeting and aluminum into one product 
so it is not a Construction Material.  See 
notes 10 and 11. 

618 Right of Way Marker Fe, CM ITD-914, ITD-915   
618 Brass Caps CM ITD-915   
618 Reference Marker Fe, CM ITD-914, ITD-915   
618 Project Markers Fe, CM ITD-914, ITD-915 BA N/A if temporary 
618 Reference Marker Fe, CM ITD-914, ITD-915 BA N/A if fiberglass is used.  See notes 

8, 10 and 11. 
618 Witness Posts - Wood CM ITD-915   
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Buy America Summary Table (Section 270) 

Section Item Desc. Code 1,4,6,7 Form(s) 2,3,5,9 Comments 

618 Witness Posts -
Fiberglass 

BA N/A   Fiberglass is a combined material and is 
a Manufactured Product. 

619 Illumination Poles and 
Bases 

Fe, CM ITD-914, ITD-915   

619 Illumination 
Components 

Fe, CM ITD-914, ITD-915   

623 Pre-formed expansion 
Joint Filler Concrete 
Slope Paving 

CM ITD-915   

625 Pre-formed expansion 
Joint Filler Joints 

CM ITD-915   

625 Neoprene Compression 
Seal 

CM  ITD-915   

630 Glass Beads CM  ITD-915   
630 Preformed 

Thermoplastic 
CM  ITD-915   

634 Support Mailbox Fe, CM ITD-914, ITD-915   
634 Mailbox Fe, CM ITD-914, ITD-915   
640 Geosynthetics all 

materials 
CM  ITD-915   

641 Biaxial Geogrid CM  ITD-915   
652 Underground Sprinkler 

System - All Items 
CM  ITD-915   

656 Signal Poles and Mast 
Arms  Traffic Signal 
Installation 

Fe, CM ITD-914, ITD-915   

656 Signal Components 
Traffic Signal 
Installation 

Fe, CM ITD-914, ITD-915   

656 Signal Cabinet Electrical 
Components Traffic 
Signal Installation 

BA N/A   Electrical Components are a combination 
of materials that are combined thru a 
manufacturing process so they are not a 
Construction Material.  See note 10 and 
11.  

Notes: 
1. Code Key: Fe = iron & steel, CN = Construction Material, BA N/A = Item determined not to apply to BA. 
2. The ITD-914 applies to Iron and steel products only.  There is no change to the Buy America certification process for Iron 

and Steel. 
3. This table makes additional requirements to the existing table only; the existing ITD-914 requirements for Iron and Steel 

are not restated. 
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Buy America Summary Table (Section 270) 

Section Item Desc. Code 1,4,6,7 Form(s) 2,3,5,9 Comments 

4. Buy America requirements apply to all iron and steel items no matter what form of manufacturing or material 
combinations are used. 

5. The ITD-915 applies to Construction Materials only (eight listed items). 
6. Besides Fe and CM, no other products/items are considered by the Department to be applicable to these Buy America 

requirements. 
7. Field assembly does not constitute a manufactured process and does not necessarily preclude applicability to Buy 

America requirements. 
8. Wood products, even when treated, are considered Construction Materials. 
9. Any justification denying applicability to the Buy America requirements is to be submitted on/with the ITD-915 form. 
10. Items consisting of a combination of two or more Construction Materials combined in a manufacturing process are not 

Construction Materials. 
11. Items consisting of one construction material with something else in a manufactured process are not Construction 

Materials. 

Section 470.01 Exceptions. 
In the sixth full paragraph, replace the sentence with: 

Exceptions to the Buy America specification must be presented to FHWA for determination of a 
resolution, see Section 230.01.02 Buy America. 
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Title VI Special Provisions 
 
In compliance with the United States Department of Transportation (USDOT) Standard Title VI/Non-
Discrimination Assurances (DOT Order No. 1050.2A):  
 
 "The Idaho Transportation Department, in accordance with the provisions of Title VI of the Civil Rights Act of 
1964 (78 Stat. 252, 42 US.C. §§ 2000d to 2000d-4) and the Regulations, hereby notifies all bidders that it will 
affirmatively ensure that any contract entered into pursuant to this advertisement, disadvantaged business 
enterprises will be afforded full and fair opportunity to submit bids in response to this invitation and will not be 
discriminated against on the grounds of race, color, or national origin in consideration for an award."   
 
During the performance of work covered by this Contract, the Contractor for themselves, their assignees and 
successors in interest agree as follows to adhere to Appendix A and E of the USDOT Standard Title VI/Non-
Discrimination Assurances: 
 

APPENDIX A 
 

During the performance of this contract, the contractor, for itself, its assignees, and successors in interest 
(hereinafter referred to as the "contractor") agrees as follows:  
 
1. Compliance with Regulations: The contractor (hereinafter includes consultants) will comply with the Acts and 
the Regulations relative to Non-discrimination in Federally-assisted programs of the U.S. Department of 
Transportation, Federal Highway Administration (FHWA), as they may be amended from time to time, which are 
herein incorporated by reference and made a part of this contract.  
 
2. Non-discrimination: The contractor, with regard to the work performed by it during the contract, will not 
discriminate on the grounds of race, color, or national origin in the selection and retention of subcontractors, 
including procurements of materials and leases of equipment. The contractor will not participate directly or 
indirectly in the discrimination prohibited by the Acts and the Regulations, including employment practices when 
the contract covers any activity, project, or program set forth in Appendix B of 49 CFR Part 2 l.  
 
3. Solicitations for Subcontracts, Including Procurements of Materials and Equipment: In all solicitations, 
either by competitive bidding, or negotiation made by the contractor for work to be performed under a subcontract, 
including procurements of materials, or leases of equipment, each potential subcontractor or supplier will be 
notified by the contractor of the contractor's obligations under this contract and the Acts and the Regulations 
relative to Non-discrimination on the grounds of race, color, or national origin.  
 
4. Information and Reports: The contractor will provide all information and reports required by the Acts, the 
Regulations, and directives issued pursuant thereto and will permit access to its books, records, accounts, other 
sources of information, and its facilities as may be determined by the Recipient or the Federal Highway 
Administration (FHWA), to be pertinent to ascertain compliance with such Acts, Regulations, and instructions. 
Where any information required of a contractor is in the exclusive possession of another who fails or refuses to 
furnish the information, the contractor will so certify to the Recipient or the Federal Highway Administration 
(FHWA), as appropriate, and will set forth what efforts it has made to obtain the information.  
 
5. Sanctions for Noncompliance: In the event of a contractor's noncompliance with the Nondiscrimination 
provisions of this contract, the Recipient will impose such contract sanctions as it or the Federal Highway 
Administration (FHWA) may determine to be appropriate, including, but not limited to:  

a. withholding payments to the contractor under the contract until the contractor complies; and/or  
b. cancelling, terminating, or suspending a contract, in whole or in part.  

 
6. Incorporation of Provisions: The contractor will include the provisions of paragraphs one through six in every 
subcontract, including procurements of materials and leases of equipment, unless exempt by the Acts, the 



Regulations and directives issued pursuant thereto. The contractor will take action with respect to any subcontract 
or procurement as the Recipient or the Federal Highway Administration (FHWA) may direct as a means of 
enforcing such provisions including sanctions for noncompliance. Provided, that if the contractor becomes involved 
in, or is threatened with litigation by a subcontractor, or supplier because of such direction, the contractor may 
request the Recipient to enter into any litigation to protect the interests of the Recipient. In addition, the contractor 
may request the United States to enter into the litigation to protect the interests of the United States.  
 

APPENDIX E 
 
During the performance of this contract, the contractor, for itself, its assignees, and successors in interest 
(hereinafter referred to as the "contractor") agrees to comply with the following non-discrimination statutes and 
authorities; including but not limited to:  
 
Pertinent Non-Discrimination Authorities:  
 

 Title VI of the Civil Rights Act of 1964 (42 U.S.C. § 2000d et seq., 78 stat. 252), (prohibits 
discrimination on the basis of race, color, national origin); and 49 CFR Part 21.  

 The Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970, (42 U.S.C. § 
4601 ), (prohibits unfair treatment of persons displaced or whose property has been acquired because of 
Federal or Federal-aid programs and projects);  

 Federal-Aid Highway Act of 1973, (23 U.S.C. § 324 et seq.), (prohibits discrimination on the basis of 
sex);  

 Section 504 of the Rehabilitation Act of 1973, (29 U.S.C. § 794 et seq.), as amended, (prohibits 
discrimination on the basis of disability); and 49 CFR Part 27;  

 The Age Discrimination Act of 1975, as amended, (42 U.S.C. § 6101 et seq.), (prohibits discrimination 
on the basis of age);  

 Airport and Airway Improvement Act of 1982, ( 49 USC § 4 71, Section 4 7123 ), as amended, 
(prohibits discrimination based on race, creed, color, national origin, or sex);  

 The Civil Rights Restoration Act of 1987, (PL 100-209), (Broadened the scope, coverage and 
applicability of Title VI of the Civil Rights Act of 1964, The Age Discrimination Act of 1975 and 
Section 504 of the Rehabilitation Act of 1973, by expanding the definition of the terms "programs or 
activities" to include all of the programs or activities of the Federal-aid recipients, sub-recipients and 
contractors, whether such programs or activities are Federally funded or not);  

 Titles II and III of the Americans with Disabilities Act, which prohibit discrimination on the basis of 
disability in the operation of public entities, public and private transportation systems, places of public 
accommodation, and certain testing entities (42 U.S.C. §§ 12131-12189) as implemented by 
Department of Transportation regulations at 49 C.F.R. parts 37 and 38;  

 The Federal Aviation Administration's Non-discrimination statute (49 U.S.C. § 47123) (prohibits 
discrimination on the basis of race, color, national origin, and sex);  

 Executive Order 12898, Federal Actions to Address Environmental Justice in Minority Populations and 
Low-Income Populations, which ensures discrimination against minority populations by discouraging 
programs, policies, and activities with disproportionately high and adverse human health or 
environmental effects on minority and low-income populations;  

 Executive Order 13166, Improving Access to Services for Persons with Limited English Proficiency, 
and resulting agency guidance, national origin discrimination includes discrimination because of 
limited English proficiency (LEP). To ensure compliance with Title VI, you must take reasonable steps 
to ensure that LEP persons have meaningful access to your programs (70 Fed. Reg. at 74087 to 74100); 

 Title IX of the Education Amendments of 1972, as amended, which prohibits you from discriminating 
because of sex in education programs or activities (20 U .S.C. 1681 et seq).  
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I.  General   
II.  Nondiscrimination 
III. Non-segregated Facilities 
IV. Davis-Bacon and Related Act Provisions 
V. Contract Work Hours and Safety Standards Act 

Provisions 
VI.  Subletting or Assigning the Contract 
VII. Safety: Accident Prevention 
VIII.  False Statements Concerning Highway Projects 
IX. Implementation of Clean Air Act and Federal Water 

Pollution Control Act 
X.  Certification Regarding Debarment, Suspension, 

Ineligibility and Voluntary Exclusion 
XI.  Certification Regarding Use of Contract Funds for 

Lobbying 
XII.    Use of United States-Flag Vessels: 
 
ATTACHMENTS 
 
A. Employment and Materials Preference for Appalachian 
Development Highway System or Appalachian Local Access 
Road Contracts (included in Appalachian contracts only) 
 
 
I.  GENERAL 
 
1.  Form FHWA-1273 must be physically incorporated in each 
construction contract funded under title 23, United States 
Code, as required in 23 CFR 633.102(b) (excluding 
emergency contracts solely intended for debris removal).  The 
contractor (or subcontractor) must insert this form in each 
subcontract and further require its inclusion in all lower tier 
subcontracts (excluding purchase orders, rental agreements 
and other agreements for supplies or services).  23 CFR 
633.102(e).   
 
The applicable requirements of Form FHWA-1273 are 
incorporated by reference for work done under any purchase 
order, rental agreement or agreement for other services.  The 
prime contractor shall be responsible for compliance by any 
subcontractor, lower-tier subcontractor or service provider.  23 
CFR 633.102(e).   
 
Form FHWA-1273 must be included in all Federal-aid design-
build contracts, in all subcontracts and in lower tier 
subcontracts (excluding subcontracts for design services, 
purchase orders, rental agreements and other agreements for 
supplies or services) in accordance with 23 CFR 633.102.  The 
design-builder shall be responsible for compliance by any 
subcontractor, lower-tier subcontractor or service provider. 
  
Contracting agencies may reference Form FHWA-1273 in 
solicitation-for-bids or request-for-proposals documents, 
however, the Form FHWA-1273 must be physically 
incorporated (not referenced) in all contracts, subcontracts and 
lower-tier subcontracts (excluding purchase orders, rental 
agreements and other agreements for supplies or services 
related to a construction contract).  23 CFR 633.102(b). 
 
2.  Subject to the applicability criteria noted in the following 
sections, these contract provisions shall apply to all work 

performed on the contract by the contractor's own organization 
and with the assistance of workers under the contractor's 
immediate superintendence and to all work performed on the 
contract by piecework, station work, or by subcontract.  23 
CFR 633.102(d). 
  
3.  A breach of any of the stipulations contained in these 
Required Contract Provisions may be sufficient grounds for 
withholding of progress payments, withholding of final 
payment, termination of the contract, suspension / debarment 
or any other action determined to be appropriate by the 
contracting agency and FHWA.   
 
4.  Selection of Labor: During the performance of this contract, 
the contractor shall not use convict labor for any purpose 
within the limits of a construction project on a Federal-aid 
highway unless it is labor performed by convicts who are on 
parole, supervised release, or probation.  23 U.S.C. 114(b).  
The term Federal-aid highway does not include roadways 
functionally classified as local roads or rural minor collectors.  
23 U.S.C. 101(a). 
 
  
II.  NONDISCRIMINATION (23 CFR 230.107(a); 23 CFR Part 
230, Subpart A, Appendix A; EO 11246) 
 
The provisions of this section related to 23 CFR Part 230, 
Subpart A, Appendix A are applicable to all Federal-aid 
construction contracts and to all related construction 
subcontracts of $10,000 or more.  The provisions of 23 CFR 
Part 230 are not applicable to material supply, engineering, or 
architectural service contracts.   
 
In addition, the contractor and all subcontractors must comply 
with the following policies: Executive Order 11246, 41 CFR 
Part 60, 29 CFR Parts 1625-1627, 23 U.S.C. 140, Section 504 
of the Rehabilitation Act of 1973, as amended (29 U.S.C. 794), 
Title VI of the Civil Rights Act of 1964, as amended (42 U.S.C. 
2000d et seq.), and related regulations including 49 CFR Parts 
21, 26, and 27; and 23 CFR Parts 200, 230, and 633. 
 
The contractor and all subcontractors must comply with:  the 
requirements of the Equal Opportunity Clause in 41 CFR 60-
1.4(b) and, for all construction contracts exceeding $10,000, 
the Standard Federal Equal Employment Opportunity 
Construction Contract Specifications in 41 CFR 60-4.3. 
 
Note: The U.S. Department of Labor has exclusive authority to 
determine compliance with Executive Order 11246 and the 
policies of the Secretary of Labor including 41 CFR Part 60, 
and 29 CFR Parts 1625-1627.  The contracting agency and 
the FHWA have the authority and the responsibility to ensure 
compliance with 23 U.S.C. 140, Section 504 of the 
Rehabilitation Act of 1973, as amended (29 U.S.C. 794), and 
Title VI of the Civil Rights Act of 1964, as amended (42 U.S.C. 
2000d et seq.), and related regulations including 49 CFR Parts 
21, 26, and 27; and 23 CFR Parts 200, 230, and 633. 
 
The following provision is adopted from 23 CFR Part 230, 
Subpart A, Appendix A, with appropriate revisions to conform 
to the U.S. Department of Labor (US DOL) and FHWA 
requirements.   
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1. Equal Employment Opportunity: Equal Employment 
Opportunity (EEO) requirements not to discriminate and to 
take affirmative action to assure equal opportunity as set forth 
under laws, executive orders, rules, regulations (see 28 CFR 
Part 35, 29 CFR Part 1630, 29 CFR Parts 1625-1627, 41 CFR 
Part 60 and 49 CFR Part 27) and orders of the Secretary of 
Labor as modified by the provisions prescribed herein, and 
imposed pursuant to 23 U.S.C. 140, shall constitute the EEO 
and specific affirmative action standards for the contractor's 
project activities under this contract. The provisions of the 
Americans with Disabilities Act of 1990 (42 U.S.C. 12101 et 
seq.) set forth under 28 CFR Part 35 and 29 CFR Part 1630 
are incorporated by reference in this contract. In the execution 
of this contract, the contractor agrees to comply with the 
following minimum specific requirement activities of EEO: 
 

a. The contractor will work with the contracting agency and 
the Federal Government to ensure that it has made every 
good faith effort to provide equal opportunity with respect to all 
of its terms and conditions of employment and in their review 
of activities under the contract.  23 CFR 230.409 (g)(4) & (5). 
 
    b. The contractor will accept as its operating policy the 
following statement: 
 

"It is the policy of this Company to assure that applicants 
are employed, and that employees are treated during 
employment, without regard to their race, religion, sex, 
sexual orientation, gender identity, color, national origin, age 
or disability.  Such action shall include: employment, 
upgrading, demotion, or transfer; recruitment or recruitment 
advertising; layoff or termination; rates of pay or other forms 
of compensation; and selection for training, including 
apprenticeship, pre-apprenticeship, and/or on-the-job 
training." 

 
2.  EEO Officer: The contractor will designate and make 
known to the contracting officers an EEO Officer who will have 
the responsibility for and must be capable of effectively 
administering and promoting an active EEO program and who 
must be assigned adequate authority and responsibility to do 
so. 
 
3.  Dissemination of Policy: All members of the contractor's 
staff who are authorized to hire, supervise, promote, and 
discharge employees, or who recommend such action or are 
substantially involved in such action, will be made fully 
cognizant of and will implement the contractor's EEO policy 
and contractual responsibilities to provide EEO in each grade 
and classification of employment.  To ensure that the above 
agreement will be met, the following actions will be taken as a 
minimum: 
 

a.  Periodic meetings of supervisory and personnel office 
employees will be conducted before the start of work and then 
not less often than once every six months, at which time the 
contractor's EEO policy and its implementation will be 
reviewed and explained.  The meetings will be conducted by 
the EEO Officer or other knowledgeable company official. 
  

b.  All new supervisory or personnel office employees will be 
given a thorough indoctrination by the EEO Officer, covering 
all major aspects of the contractor's EEO obligations within 
thirty days following their reporting for duty with the contractor. 
 

c.  All personnel who are engaged in direct recruitment for 
the project will be instructed by the EEO Officer in the 
contractor's procedures for locating and hiring minorities and 
women. 

  
d.  Notices and posters setting forth the contractor's EEO 

policy will be placed in areas readily accessible to employees, 
applicants for employment and potential employees. 
 

e.  The contractor's EEO policy and the procedures to 
implement such policy will be brought to the attention of 
employees by means of meetings, employee handbooks, or 
other appropriate means. 
 
4. Recruitment: When advertising for employees, the 
contractor will include in all advertisements for employees the 
notation: "An Equal Opportunity Employer."  All such 
advertisements will be placed in publications having a large 
circulation among minorities and women in the area from 
which the project work force would normally be derived. 
 

a.  The contractor will, unless precluded by a valid 
bargaining agreement, conduct systematic and direct 
recruitment through public and private employee referral 
sources likely to yield qualified minorities and women.  To 
meet this requirement, the contractor will identify sources of 
potential minority group employees and establish with such 
identified sources procedures whereby minority and women 
applicants may be referred to the contractor for employment 
consideration. 
 

b.  In the event the contractor has a valid bargaining 
agreement providing for exclusive hiring hall referrals, the 
contractor is expected to observe the provisions of that 
agreement to the extent that the system meets the contractor's 
compliance with EEO contract provisions.  Where 
implementation of such an agreement has the effect of 
discriminating against minorities or women, or obligates the 
contractor to do the same, such implementation violates 
Federal nondiscrimination provisions. 
 

c.  The contractor will encourage its present employees to 
refer minorities and women as applicants for employment.  
Information and procedures with regard to referring such 
applicants will be discussed with employees. 
 
5.  Personnel Actions: Wages, working conditions, and 
employee benefits shall be established and administered, and 
personnel actions of every type, including hiring, upgrading, 
promotion, transfer, demotion, layoff, and termination, shall be 
taken without regard to race, color, religion, sex, sexual 
orientation, gender identity, national origin, age or disability.  
The following procedures shall be followed: 
 

a.  The contractor will conduct periodic inspections of project 
sites to ensure that working conditions and employee facilities 
do not indicate discriminatory treatment of project site 
personnel. 
 

b.  The contractor will periodically evaluate the spread of 
wages paid within each classification to determine any 
evidence of discriminatory wage practices. 
 

c.  The contractor will periodically review selected personnel 
actions in depth to determine whether there is evidence of 
discrimination.  Where evidence is found, the contractor will 
promptly take corrective action.  If the review indicates that the 
discrimination may extend beyond the actions reviewed, such 
corrective action shall include all affected persons. 
 

d.  The contractor will promptly investigate all complaints of 
alleged discrimination made to the contractor in connection 
with its obligations under this contract, will attempt to resolve 
such complaints, and will take appropriate corrective action 
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within a reasonable time.  If the investigation indicates that the 
discrimination may affect persons other than the complainant, 
such corrective action shall include such other persons.  Upon 
completion of each investigation, the contractor will inform 
every complainant of all of their avenues of appeal. 
 
6. Training and Promotion: 
 

a.  The contractor will assist in locating, qualifying, and 
increasing the skills of minorities and women who are 
applicants for employment or current employees.  Such efforts 
should be aimed at developing full journey level status 
employees in the type of trade or job classification involved.  
 

b.  Consistent with the contractor's work force requirements 
and as permissible under Federal and State regulations, the 
contractor shall make full use of training programs (i.e., 
apprenticeship and on-the-job training programs for the 
geographical area of contract performance).  In the event a 
special provision for training is provided under this contract, 
this subparagraph will be superseded as indicated in the 
special provision.  The contracting agency may reserve 
training positions for persons who receive welfare assistance 
in accordance with 23 U.S.C. 140(a). 
 

c.  The contractor will advise employees and applicants for 
employment of available training programs and entrance 
requirements for each. 
 

d.  The contractor will periodically review the training and 
promotion potential of employees who are minorities and 
women and will encourage eligible employees to apply for 
such training and promotion. 
 
7. Unions: If the contractor relies in whole or in part upon 
unions as a source of employees, the contractor will use good 
faith efforts to obtain the cooperation of such unions to 
increase opportunities for minorities and women.  23 CFR 
230.409.  Actions by the contractor, either directly or through a 
contractor's association acting as agent, will include the 
procedures set forth below: 
 

a.  The contractor will use good faith efforts to develop, in 
cooperation with the unions, joint training programs aimed 
toward qualifying more minorities and women for membership 
in the unions and increasing the skills of minorities and women 
so that they may qualify for higher paying employment. 
 

b.  The contractor will use good faith efforts to incorporate an 
EEO clause into each union agreement to the end that such 
union will be contractually bound to refer applicants without 
regard to their race, color, religion, sex, sexual orientation, 
gender identity, national origin, age, or disability. 
 

c.  The contractor is to obtain information as to the referral 
practices and policies of the labor union except that to the 
extent such information is within the exclusive possession of 
the labor union and such labor union refuses to furnish such 
information to the contractor, the contractor shall so certify to 
the contracting agency and shall set forth what efforts have 
been made to obtain such information. 
 

d.  In the event the union is unable to provide the contractor 
with a reasonable flow of referrals within the time limit set forth 
in the collective bargaining agreement, the contractor will, 
through independent recruitment efforts, fill the employment 
vacancies without regard to race, color, religion, sex, sexual 
orientation, gender identity, national origin, age, or disability; 
making full efforts to obtain qualified and/or qualifiable 
minorities and women.  The failure of a union to provide 

sufficient referrals (even though it is obligated to provide 
exclusive referrals under the terms of a collective bargaining 
agreement) does not relieve the contractor from the 
requirements of this paragraph.  In the event the union referral 
practice prevents the contractor from meeting the obligations 
pursuant to Executive Order 11246, as amended, and these 
special provisions, such contractor shall immediately notify the 
contracting agency. 
 
8.  Reasonable Accommodation for Applicants / 
Employees with Disabilities:  The contractor must be familiar 
with the requirements for and comply with the Americans with 
Disabilities Act and all rules and regulations established 
thereunder.  Employers must provide reasonable 
accommodation in all employment activities unless to do so 
would cause an undue hardship. 
 
9. Selection of Subcontractors, Procurement of Materials 
and Leasing of Equipment: The contractor shall not 
discriminate on the grounds of race, color, religion, sex, sexual 
orientation, gender identity, national origin, age, or disability in 
the selection and retention of subcontractors, including 
procurement of materials and leases of equipment.  The 
contractor shall take all necessary and reasonable steps to 
ensure nondiscrimination in the administration of this contract. 
 

a.  The contractor shall notify all potential subcontractors, 
suppliers, and lessors of their EEO obligations under this 
contract. 
 

b.  The contractor will use good faith efforts to ensure 
subcontractor compliance with their EEO obligations. 
 
 
10. Assurances Required: 
 

a.  The requirements of 49 CFR Part 26 and the State 
DOT’s FHWA-approved Disadvantaged Business Enterprise 
(DBE) program are incorporated by reference. 
 

b.  The contractor, subrecipient or subcontractor shall not 
discriminate on the basis of race, color, national origin, or sex 
in the performance of this contract. The contractor shall carry 
out applicable requirements of 49 CFR part 26 in the award 
and administration of DOT-assisted contracts. Failure by the 
contractor to carry out these requirements is a material breach 
of this contract, which may result in the termination of this 
contract or such other remedy as the recipient deems 
appropriate, which may include, but is not limited to: 

(1) Withholding monthly progress payments; 
(2) Assessing sanctions; 
(3) Liquidated damages; and/or 
(4) Disqualifying the contractor from future bidding as non-

responsible. 
c.  The Title VI and nondiscrimination provisions of U.S. 

DOT Order 1050.2A at Appendixes A and E are incorporated 
by reference.  49 CFR Part 21. 
 
11. Records and Reports: The contractor shall keep such 
records as necessary to document compliance with the EEO 
requirements.  Such records shall be retained for a period of 
three years following the date of the final payment to the 
contractor for all contract work and shall be available at 
reasonable times and places for inspection by authorized 
representatives of the contracting agency and the FHWA. 
 

a.  The records kept by the contractor shall document the 
following: 
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    (1) The number and work hours of minority and non-
minority group members and women employed in each work 
classification on the project; 
 

(2) The progress and efforts being made in cooperation 
with unions, when applicable, to increase employment 
opportunities for minorities and women; and 

 
(3) The progress and efforts being made in locating, hiring, 

training, qualifying, and upgrading minorities and women.  
 

b.  The contractors and subcontractors will submit an annual 
report to the contracting agency each July for the duration of 
the project indicating the number of minority, women, and non-
minority group employees currently engaged in each work 
classification required by the contract work.  This information is 
to be reported on Form FHWA-1391.  The staffing data should 
represent the project work force on board in all or any part of 
the last payroll period preceding the end of July.  If on-the-job 
training is being required by special provision, the contractor 
will be required to collect and report training data.  The 
employment data should reflect the work force on board during 
all or any part of the last payroll period preceding the end of 
July. 
 
 
III. NONSEGREGATED FACILITIES 
 
This provision is applicable to all Federal-aid construction 
contracts and to all related construction subcontracts of more 
than $10,000.  41 CFR 60-1.5. 
 
As prescribed by 41 CFR 60-1.8, the contractor must ensure 
that facilities provided for employees are provided in such a 
manner that segregation on the basis of race, color, religion, 
sex, sexual orientation, gender identity, or national origin 
cannot result.  The contractor may neither require such 
segregated use by written or oral policies nor tolerate such use 
by employee custom.  The contractor's obligation extends 
further to ensure that its employees are not assigned to 
perform their services at any location under the contractor's 
control where the facilities are segregated.  The term "facilities" 
includes waiting rooms, work areas, restaurants and other 
eating areas, time clocks, restrooms, washrooms, locker 
rooms and other storage or dressing areas, parking lots, 
drinking fountains, recreation or entertainment areas, 
transportation, and housing provided for employees.  The 
contractor shall provide separate or single-user restrooms and 
necessary dressing or sleeping areas to assure privacy 
between sexes. 
 
 
IV.  DAVIS-BACON AND RELATED ACT PROVISIONS 

This section is applicable to all Federal-aid construction 
projects exceeding $2,000 and to all related subcontracts and 
lower-tier subcontracts (regardless of subcontract size), in 
accordance with 29 CFR 5.5.  The requirements apply to all 
projects located within the right-of-way of a roadway that is 
functionally classified as Federal-aid highway.  23 U.S.C. 113.  
This excludes roadways functionally classified as local roads 
or rural minor collectors, which are exempt.  23 U.S.C. 101.  
Where applicable law requires that projects be treated as a 
project on a Federal-aid highway, the provisions of this subpart 
will apply regardless of the location of the project.  Examples 
include: Surface Transportation Block Grant Program projects 
funded under 23 U.S.C. 133 [excluding recreational trails 
projects], the Nationally Significant Freight and Highway 

Projects funded under 23 U.S.C. 117, and National Highway 
Freight Program projects funded under 23 U.S.C. 167.    

The following provisions are from the U.S. Department of 
Labor regulations in 29 CFR 5.5 “Contract provisions and 
related matters” with minor revisions to conform to the FHWA-
1273 format and FHWA program requirements. 

1.  Minimum wages (29 CFR 5.5) 

a. Wage rates and fringe benefits. All laborers and 
mechanics employed or working upon the site of the work (or 
otherwise working in construction or development of the 
project under a development statute), will be paid 
unconditionally and not less often than once a week, and 
without subsequent deduction or rebate on any account 
(except such payroll deductions as are permitted by 
regulations issued by the Secretary of Labor under the 
Copeland Act (29 CFR part 3)), the full amount of basic hourly 
wages and bona fide fringe benefits (or cash equivalents 
thereof) due at time of payment computed at rates not less 
than those contained in the wage determination of the 
Secretary of Labor which is attached hereto and made a part 
hereof, regardless of any contractual relationship which may 
be alleged to exist between the contractor and such laborers 
and mechanics. As provided in paragraphs (d) and (e) of 29 
CFR 5.5, the appropriate wage determinations are effective by 
operation of law even if they have not been attached to the 
contract. Contributions made or costs reasonably anticipated 
for bona fide fringe benefits under the Davis-Bacon Act (40 
U.S.C. 3141(2)(B)) on behalf of laborers or mechanics are 
considered wages paid to such laborers or mechanics, subject 
to the provisions of paragraph 1.e. of this section; also, regular 
contributions made or costs incurred for more than a weekly 
period (but not less often than quarterly) under plans, funds, or 
programs which cover the particular weekly period, are 
deemed to be constructively made or incurred during such 
weekly period. Such laborers and mechanics must be paid the 
appropriate wage rate and fringe benefits on the wage 
determination for the classification(s) of work actually 
performed, without regard to skill, except as provided in 
paragraph 4. of this section. Laborers or mechanics performing 
work in more than one classification may be compensated at 
the rate specified for each classification for the time actually 
worked therein: Provided, That the employer's payroll records 
accurately set forth the time spent in each classification in 
which work is performed. The wage determination (including 
any additional classifications and wage rates conformed under 
paragraph 1.c. of this section) and the Davis-Bacon poster 
(WH–1321) must be posted at all times by the contractor and 
its subcontractors at the site of the work in a prominent and 
accessible place where it can be easily seen by the workers.  

b. Frequently recurring classifications. (1) In addition to wage 
and fringe benefit rates that have been determined to be 
prevailing under the procedures set forth in 29 CFR part 1, a 
wage determination may contain, pursuant to § 1.3(f), wage 
and fringe benefit rates for classifications of laborers and 
mechanics for which conformance requests are regularly 
submitted pursuant to paragraph 1.c. of this section, provided 
that:  

(i) The work performed by the classification is not 
performed by a classification in the wage determination for 
which a prevailing wage rate has been determined;  

http://www.fhwa.dot.gov/eforms/
https://www.ecfr.gov/current/title-29/part-3
https://www.govinfo.gov/link/uscode/40/3141
https://www.govinfo.gov/link/uscode/40/3141
https://www.ecfr.gov/current/title-29/part-1
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(ii) The classification is used in the area by the 
construction industry; and  

(iii) The wage rate for the classification bears a reasonable 
relationship to the prevailing wage rates contained in the 
wage determination.  

(2) The Administrator will establish wage rates for such 
classifications in accordance with paragraph 1.c.(1)(iii) of this 
section. Work performed in such a classification must be paid 
at no less than the wage and fringe benefit rate listed on the 
wage determination for such classification.  

c. Conformance. (1) The contracting officer must require that 
any class of laborers or mechanics, including helpers, which is 
not listed in the wage determination and which is to be 
employed under the contract be classified in conformance with 
the wage determination. Conformance of an additional 
classification and wage rate and fringe benefits is appropriate 
only when the following criteria have been met:  

(i) The work to be performed by the classification 
requested is not performed by a classification in the wage 
determination; and  

(ii) The classification is used in the area by the 
construction industry; and  

(iii) The proposed wage rate, including any bona fide fringe 
benefits, bears a reasonable relationship to the wage rates 
contained in the wage determination.  

(2) The conformance process may not be used to split, 
subdivide, or otherwise avoid application of classifications 
listed in the wage determination. 

(3) If the contractor and the laborers and mechanics to be 
employed in the classification (if known), or their 
representatives, and the contracting officer agree on the 
classification and wage rate (including the amount designated 
for fringe benefits where appropriate), a report of the action 
taken will be sent by the contracting officer by email to 
DBAconformance@dol.gov. The Administrator, or an 
authorized representative, will approve, modify, or disapprove 
every additional classification action within 30 days of receipt 
and so advise the contracting officer or will notify the 
contracting officer within the 30–day period that additional time 
is necessary.  

(4) In the event the contractor, the laborers or mechanics to 
be employed in the classification or their representatives, and 
the contracting officer do not agree on the proposed 
classification and wage rate (including the amount designated 
for fringe benefits, where appropriate), the contracting officer 
will, by email to DBAconformance@dol.gov, refer the 
questions, including the views of all interested parties and the 
recommendation of the contracting officer, to the Administrator 
for determination. The Administrator, or an authorized 
representative, will issue a determination within 30 days of 
receipt and so advise the contracting officer or will notify the 
contracting officer within the 30–day period that additional time 
is necessary.  

(5) The contracting officer must promptly notify the 
contractor of the action taken by the Wage and Hour Division 

under paragraphs 1.c.(3) and (4) of this section. The contractor 
must furnish a written copy of such determination to each 
affected worker or it must be posted as a part of the wage 
determination. The wage rate (including fringe benefits where 
appropriate) determined pursuant to paragraph 1.c.(3) or (4) of 
this section must be paid to all workers performing work in the 
classification under this contract from the first day on which 
work is performed in the classification. 

d. Fringe benefits not expressed as an hourly rate. 
Whenever the minimum wage rate prescribed in the contract 
for a class of laborers or mechanics includes a fringe benefit 
which is not expressed as an hourly rate, the contractor may 
either pay the benefit as stated in the wage determination or 
may pay another bona fide fringe benefit or an hourly cash 
equivalent thereof.  

e. Unfunded plans. If the contractor does not make 
payments to a trustee or other third person, the contractor may 
consider as part of the wages of any laborer or mechanic the 
amount of any costs reasonably anticipated in providing bona 
fide fringe benefits under a plan or program, Provided, That 
the Secretary of Labor has found, upon the written request of 
the contractor, in accordance with the criteria set forth in 
§ 5.28, that the applicable standards of the Davis-Bacon Act 
have been met. The Secretary of Labor may require the 
contractor to set aside in a separate account assets for the 
meeting of obligations under the plan or program.  

f. Interest. In the event of a failure to pay all or part of the 
wages required by the contract, the contractor will be required 
to pay interest on any underpayment of wages.  

2.  Withholding (29 CFR 5.5)  

a. Withholding requirements. The contracting agency may, 
upon its own action, or must, upon written request of an 
authorized representative of the Department of Labor, withhold 
or cause to be withheld from the contractor so much of the 
accrued payments or advances as may be considered 
necessary to satisfy the liabilities of the prime contractor or any 
subcontractor for the full amount of wages and monetary relief, 
including interest, required by the clauses set forth in this 
section for violations of this contract, or to satisfy any such 
liabilities required by any other Federal contract, or federally 
assisted contract subject to Davis-Bacon labor standards, that 
is held by the same prime contractor (as defined in § 5.2). The 
necessary funds may be withheld from the contractor under 
this contract, any other Federal contract with the same prime 
contractor, or any other federally assisted contract that is 
subject to Davis-Bacon labor standards requirements and is 
held by the same prime contractor, regardless of whether the 
other contract was awarded or assisted by the same agency, 
and such funds may be used to satisfy the contractor liability 
for which the funds were withheld. In the event of a 
contractor's failure to pay any laborer or mechanic, including 
any apprentice or helper working on the site of the work all or 
part of the wages required by the contract, or upon the 
contractor's failure to submit the required records as discussed 
in paragraph 3.d. of this section, the contracting agency may 
on its own initiative and after written notice to the contractor, 
take such action as may be necessary to cause the 
suspension of any further payment, advance, or guarantee of 
funds until such violations have ceased.  

b. Priority to withheld funds. The Department has priority to 
funds withheld or to be withheld in accordance with paragraph 

mailto:DBAconformance@dol.gov
mailto:DBAconformance@dol.gov
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2.a. of this section or Section V, paragraph 3.a., or both, over 
claims to those funds by:  

(1) A contractor's surety(ies), including without limitation 
performance bond sureties and payment bond sureties; 

(2) A contracting agency for its reprocurement costs;  

(3) A trustee(s) (either a court-appointed trustee or a U.S. 
trustee, or both) in bankruptcy of a contractor, or a contractor's 
bankruptcy estate; 

(4) A contractor's assignee(s); 

(5) A contractor's successor(s); or 

(6) A claim asserted under the Prompt Payment Act, 31 
U.S.C. 3901–3907. 

3. Records and certified payrolls (29 CFR 5.5) 

a. Basic record requirements (1) Length of record retention. 
All regular payrolls and other basic records must be 
maintained by the contractor and any subcontractor during the 
course of the work and preserved for all laborers and 
mechanics working at the site of the work (or otherwise 
working in construction or development of the project under a 
development statute) for a period of at least 3 years after all 
the work on the prime contract is completed.  

(2) Information required. Such records must contain the 
name; Social Security number; last known address, telephone 
number, and email address of each such worker; each 
worker's correct classification(s) of work actually performed; 
hourly rates of wages paid (including rates of contributions or 
costs anticipated for bona fide fringe benefits or cash 
equivalents thereof of the types described in 40 U.S.C. 
3141(2)(B) of the Davis-Bacon Act); daily and weekly number 
of hours actually worked in total and on each covered contract; 
deductions made; and actual wages paid.  

(3) Additional records relating to fringe benefits. Whenever 
the Secretary of Labor has found under paragraph 1.e. of this 
section that the wages of any laborer or mechanic include the 
amount of any costs reasonably anticipated in providing 
benefits under a plan or program described in 40 U.S.C. 
3141(2)(B) of the Davis-Bacon Act, the contractor must 
maintain records which show that the commitment to provide 
such benefits is enforceable, that the plan or program is 
financially responsible, and that the plan or program has been 
communicated in writing to the laborers or mechanics affected, 
and records which show the costs anticipated or the actual 
cost incurred in providing such benefits.  

(4) Additional records relating to apprenticeship. Contractors 
with apprentices working under approved programs must 
maintain written evidence of the registration of apprenticeship 
programs, the registration of the apprentices, and the ratios 
and wage rates prescribed in the applicable programs.  

b. Certified payroll requirements (1) Frequency and method 
of submission. The contractor or subcontractor must submit 
weekly, for each week in which any DBA- or Related Acts-
covered work is performed, certified payrolls to the contracting 

agency. The prime contractor is responsible for the submission 
of all certified payrolls by all subcontractors. A contracting 
agency or prime contractor may permit or require contractors 
to submit certified payrolls through an electronic system, as 
long as the electronic system requires a legally valid electronic 
signature; the system allows the contractor, the contracting 
agency, and the Department of Labor to access the certified 
payrolls upon request for at least 3 years after the work on the 
prime contract has been completed; and the contracting 
agency or prime contractor permits other methods of 
submission in situations where the contractor is unable or 
limited in its ability to use or access the electronic system.  

(2) Information required. The certified payrolls submitted 
must set out accurately and completely all of the information 
required to be maintained under paragraph 3.a.(2) of this 
section, except that full Social Security numbers and last 
known addresses, telephone numbers, and email addresses 
must not be included on weekly transmittals. Instead, the 
certified payrolls need only include an individually identifying 
number for each worker ( e.g., the last four digits of the 
worker's Social Security number). The required weekly 
certified payroll information may be submitted using Optional 
Form WH–347 or in any other format desired. Optional Form 
WH–347 is available for this purpose from the Wage and Hour 
Division website at https://www.dol.gov/sites/dolgov/files/WHD/
legacy/files/wh347/.pdf or its successor website. It is not a 
violation of this section for a prime contractor to require a 
subcontractor to provide full Social Security numbers and last 
known addresses, telephone numbers, and email addresses to 
the prime contractor for its own records, without weekly 
submission by the subcontractor to the contracting agency.  

(3) Statement of Compliance. Each certified payroll 
submitted must be accompanied by a “Statement of 
Compliance,” signed by the contractor or subcontractor, or the 
contractor's or subcontractor's agent who pays or supervises 
the payment of the persons working on the contract, and must 
certify the following:  

(i) That the certified payroll for the payroll period contains 
the information required to be provided under paragraph 3.b. 
of this section, the appropriate information and basic records 
are being maintained under paragraph 3.a. of this section, 
and such information and records are correct and complete;  

(ii) That each laborer or mechanic (including each helper 
and apprentice) working on the contract during the payroll 
period has been paid the full weekly wages earned, without 
rebate, either directly or indirectly, and that no deductions 
have been made either directly or indirectly from the full 
wages earned, other than permissible deductions as set 
forth in 29 CFR part 3; and  

(iii) That each laborer or mechanic has been paid not less 
than the applicable wage rates and fringe benefits or cash 
equivalents for the classification(s) of work actually 
performed, as specified in the applicable wage determination 
incorporated into the contract.  

(4) Use of Optional Form WH–347. The weekly submission 
of a properly executed certification set forth on the reverse 
side of Optional Form WH–347 will satisfy the requirement for 
submission of the “Statement of Compliance” required by 
paragraph 3.b.(3) of this section.  

https://www.govinfo.gov/link/uscode/31/3901
https://www.govinfo.gov/link/uscode/31/3901
https://www.govinfo.gov/link/uscode/40/3141
https://www.govinfo.gov/link/uscode/40/3141
https://www.govinfo.gov/link/uscode/40/3141
https://www.govinfo.gov/link/uscode/40/3141
https://www.dol.gov/sites/dolgov/files/WHD/legacy/files/wh347/.pdf
https://www.dol.gov/sites/dolgov/files/WHD/legacy/files/wh347/.pdf
https://www.ecfr.gov/current/title-29/part-3


 
7 

 

(5) Signature. The signature by the contractor, 
subcontractor, or the contractor's or subcontractor's agent 
must be an original handwritten signature or a legally valid 
electronic signature.  

(6) Falsification. The falsification of any of the above 
certifications may subject the contractor or subcontractor to 
civil or criminal prosecution under 18 U.S.C. 1001 and 31 
U.S.C. 3729.  

(7) Length of certified payroll retention. The contractor or 
subcontractor must preserve all certified payrolls during the 
course of the work and for a period of 3 years after all the work 
on the prime contract is completed.  

c. Contracts, subcontracts, and related documents. The 
contractor or subcontractor must maintain this contract or 
subcontract and related documents including, without 
limitation, bids, proposals, amendments, modifications, and 
extensions. The contractor or subcontractor must preserve 
these contracts, subcontracts, and related documents during 
the course of the work and for a period of 3 years after all the 
work on the prime contract is completed.  

d. Required disclosures and access (1) Required record 
disclosures and access to workers. The contractor or 
subcontractor must make the records required under 
paragraphs 3.a. through 3.c. of this section, and any other 
documents that the contracting agency, the State DOT, the 
FHWA, or the Department of Labor deems necessary to 
determine compliance with the labor standards provisions of 
any of the applicable statutes referenced by § 5.1, available for 
inspection, copying, or transcription by authorized 
representatives of the contracting agency, the State DOT, the 
FHWA, or the Department of Labor, and must permit such 
representatives to interview workers during working hours on 
the job.  

(2) Sanctions for non-compliance with records and worker 
access requirements. If the contractor or subcontractor fails to 
submit the required records or to make them available, or 
refuses to permit worker interviews during working hours on 
the job, the Federal agency may, after written notice to the 
contractor, sponsor, applicant, owner, or other entity, as the 
case may be, that maintains such records or that employs 
such workers, take such action as may be necessary to cause 
the suspension of any further payment, advance, or guarantee 
of funds. Furthermore, failure to submit the required records 
upon request or to make such records available, or to permit 
worker interviews during working hours on the job, may be 
grounds for debarment action pursuant to § 5.12. In addition, 
any contractor or other person that fails to submit the required 
records or make those records available to WHD within the 
time WHD requests that the records be produced will be 
precluded from introducing as evidence in an administrative 
proceeding under 29 CFR part 6 any of the required records 
that were not provided or made available to WHD. WHD will 
take into consideration a reasonable request from the 
contractor or person for an extension of the time for 
submission of records. WHD will determine the 
reasonableness of the request and may consider, among other 
things, the location of the records and the volume of 
production.  

(3) Required information disclosures. Contractors and 
subcontractors must maintain the full Social Security number 
and last known address, telephone number, and email address 

of each covered worker, and must provide them upon request 
to the contracting agency, the State DOT, the FHWA, the 
contractor, or the Wage and Hour Division of the Department 
of Labor for purposes of an investigation or other compliance 
action. 

4. Apprentices and equal employment opportunity (29 CFR 
5.5) 

a. Apprentices (1) Rate of pay. Apprentices will be permitted 
to work at less than the predetermined rate for the work they 
perform when they are employed pursuant to and individually 
registered in a bona fide apprenticeship program registered 
with the U.S. Department of Labor, Employment and Training 
Administration, Office of Apprenticeship (OA), or with a State 
Apprenticeship Agency recognized by the OA. A person who is 
not individually registered in the program, but who has been 
certified by the OA or a State Apprenticeship Agency (where 
appropriate) to be eligible for probationary employment as an 
apprentice, will be permitted to work at less than the 
predetermined rate for the work they perform in the first 90 
days of probationary employment as an apprentice in such a 
program. In the event the OA or a State Apprenticeship 
Agency recognized by the OA withdraws approval of an 
apprenticeship program, the contractor will no longer be 
permitted to use apprentices at less than the applicable 
predetermined rate for the work performed until an acceptable 
program is approved.  

(2) Fringe benefits. Apprentices must be paid fringe benefits 
in accordance with the provisions of the apprenticeship 
program. If the apprenticeship program does not specify fringe 
benefits, apprentices must be paid the full amount of fringe 
benefits listed on the wage determination for the applicable 
classification. If the Administrator determines that a different 
practice prevails for the applicable apprentice classification, 
fringe benefits must be paid in accordance with that 
determination.  

(3) Apprenticeship ratio. The allowable ratio of apprentices to 
journeyworkers on the job site in any craft classification must 
not be greater than the ratio permitted to the contractor as to 
the entire work force under the registered program or the ratio 
applicable to the locality of the project pursuant to paragraph 
4.a.(4) of this section. Any worker listed on a payroll at an 
apprentice wage rate, who is not registered or otherwise 
employed as stated in paragraph 4.a.(1) of this section, must 
be paid not less than the applicable wage rate on the wage 
determination for the classification of work actually performed. 
In addition, any apprentice performing work on the job site in 
excess of the ratio permitted under this section must be paid 
not less than the applicable wage rate on the wage 
determination for the work actually performed.  

(4) Reciprocity of ratios and wage rates. Where a contractor 
is performing construction on a project in a locality other than 
the locality in which its program is registered, the ratios and 
wage rates (expressed in percentages of the journeyworker's 
hourly rate) applicable within the locality in which the 
construction is being performed must be observed. If there is 
no applicable ratio or wage rate for the locality of the project, 
the ratio and wage rate specified in the contractor's registered 
program must be observed.  

b. Equal employment opportunity. The use of apprentices 
and journeyworkers under this part must be in conformity with 

https://www.govinfo.gov/link/uscode/18/1001
https://www.govinfo.gov/link/uscode/31/3729
https://www.govinfo.gov/link/uscode/31/3729
https://www.ecfr.gov/current/title-29/part-6
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the equal employment opportunity requirements of Executive 
Order 11246, as amended, and 29 CFR part 30. 

c.  Apprentices and Trainees (programs of the U.S. DOT). 

Apprentices and trainees working under apprenticeship and 
skill training programs which have been certified by the 
Secretary of Transportation as promoting EEO in connection 
with Federal-aid highway construction programs are not 
subject to the requirements of paragraph 4 of this Section IV. 
23 CFR 230.111(e)(2). The straight time hourly wage rates for 
apprentices and trainees under such programs will be 
established by the particular programs. The ratio of 
apprentices and trainees to journeyworkers shall not be 
greater than permitted by the terms of the particular program.   

5. Compliance with Copeland Act requirements.  The 
contractor shall comply with the requirements of 29 CFR part 
3, which are incorporated by reference in this contract as 
provided in 29 CFR 5.5. 

6. Subcontracts. The contractor or subcontractor must insert 
FHWA-1273 in any subcontracts, along with the applicable 
wage determination(s) and such other clauses or contract 
modifications as the contracting agency may by appropriate 
instructions require, and a clause requiring the subcontractors 
to include these clauses and wage determination(s) in any 
lower tier subcontracts. The prime contractor is responsible for 
the compliance by any subcontractor or lower tier 
subcontractor with all the contract clauses in this section. In 
the event of any violations of these clauses, the prime 
contractor and any subcontractor(s) responsible will be liable 
for any unpaid wages and monetary relief, including interest 
from the date of the underpayment or loss, due to any workers 
of lower-tier subcontractors, and may be subject to debarment, 
as appropriate.  29 CFR 5.5. 

7. Contract termination: debarment.  A breach of the 
contract clauses in 29 CFR 5.5 may be grounds for termination 
of the contract, and for debarment as a contractor and a 
subcontractor as provided in 29 CFR 5.12. 

8. Compliance with Davis-Bacon and Related Act 
requirements.  All rulings and interpretations of the Davis-
Bacon and Related Acts contained in 29 CFR parts 1, 3, and 5 
are herein incorporated by reference in this contract as 
provided in 29 CFR 5.5. 

9. Disputes concerning labor standards. As provided in 29 
CFR 5.5, disputes arising out of the labor standards provisions 
of this contract shall not be subject to the general disputes 
clause of this contract. Such disputes shall be resolved in 
accordance with the procedures of the Department of Labor 
set forth in 29 CFR parts 5, 6, and 7. Disputes within the 
meaning of this clause include disputes between the contractor 
(or any of its subcontractors) and the contracting agency, the 
U.S. Department of Labor, or the employees or their 
representatives. 

10. Certification of eligibility. a. By entering into this contract, 
the contractor certifies that neither it nor any person or firm 
who has an interest in the contractor's firm is a person or firm 
ineligible to be awarded Government contracts by virtue of 40 
U.S.C. 3144(b) or § 5.12(a).  

b. No part of this contract shall be subcontracted to any 
person or firm ineligible for award of a Government contract by 
virtue of 40 U.S.C. 3144(b) or § 5.12(a). 

c. The penalty for making false statements is prescribed in 
the U.S. Code, Title 18 Crimes and Criminal Procedure, 18 
U.S.C. 1001. 

11. Anti-retaliation. It is unlawful for any person to discharge, 
demote, intimidate, threaten, restrain, coerce, blacklist, harass, 
or in any other manner discriminate against, or to cause any 
person to discharge, demote, intimidate, threaten, restrain, 
coerce, blacklist, harass, or in any other manner discriminate 
against, any worker or job applicant for:  

a. Notifying any contractor of any conduct which the worker 
reasonably believes constitutes a violation of the DBA, Related 
Acts, this part, or 29 CFR part 1 or 3; 

b. Filing any complaint, initiating or causing to be initiated 
any proceeding, or otherwise asserting or seeking to assert on 
behalf of themselves or others any right or protection under the 
DBA, Related Acts, this part, or 29 CFR part 1 or 3; 

c. Cooperating in any investigation or other compliance 
action, or testifying in any proceeding under the DBA, Related 
Acts, this part, or 29 CFR part 1 or 3; or 

d. Informing any other person about their rights under the 
DBA, Related Acts, this part, or 29 CFR part 1 or 3. 

 
V.  CONTRACT WORK HOURS AND SAFETY STANDARDS 
ACT  

Pursuant to 29 CFR 5.5(b), the following clauses apply to any 
Federal-aid construction contract in an amount in excess of 
$100,000 and subject to the overtime provisions of the 
Contract Work Hours and Safety Standards Act. These 
clauses shall be inserted in addition to the clauses required by 
29 CFR 5.5(a) or 29 CFR 4.6.  As used in this paragraph, the 
terms laborers and mechanics include watchpersons and 
guards. 

1. Overtime requirements.  No contractor or subcontractor 
contracting for any part of the contract work which may require 
or involve the employment of laborers or mechanics shall 
require or permit any such laborer or mechanic in any 
workweek in which he or she is employed on such work to 
work in excess of forty hours in such workweek unless such 
laborer or mechanic receives compensation at a rate not less 
than one and one-half times the basic rate of pay for all hours 
worked in excess of forty hours in such workweek.  29 CFR 
5.5. 

2. Violation; liability for unpaid wages; liquidated 
damages. In the event of any violation of the clause set forth 
in paragraph 1. of this section the contractor and any 
subcontractor responsible therefor shall be liable for the 
unpaid wages and interest from the date of the underpayment. 
In addition, such contractor and subcontractor shall be liable to 
the United States (in the case of work done under contract for 
the District of Columbia or a territory, to such District or to such 
territory), for liquidated damages. Such liquidated damages 
shall be computed with respect to each individual laborer or 

https://www.ecfr.gov/current/title-29/part-30
https://www.govinfo.gov/link/uscode/40/3144
https://www.govinfo.gov/link/uscode/40/3144
https://www.govinfo.gov/link/uscode/40/3144
https://www.govinfo.gov/link/uscode/18/1001
https://www.govinfo.gov/link/uscode/18/1001
https://www.ecfr.gov/current/title-29/part-1
https://www.ecfr.gov/current/title-29/part-3
https://www.ecfr.gov/current/title-29/part-1
https://www.ecfr.gov/current/title-29/part-3
https://www.ecfr.gov/current/title-29/part-1
https://www.ecfr.gov/current/title-29/part-3
https://www.ecfr.gov/current/title-29/part-1
https://www.ecfr.gov/current/title-29/part-3
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mechanic, including watchpersons and guards, employed in 
violation of the clause set forth in paragraph 1. of this section, 
in the sum currently provided in 29 CFR 5.5(b)(2)* for each 
calendar day on which such individual was required or 
permitted to work in excess of the standard workweek of forty 
hours without payment of the overtime wages required by the 
clause set forth in paragraph 1. of this section.  

* $31 as of January 15, 2023 (See 88 FR 88 FR 2210) as may 
be adjusted annually by the Department of Labor, pursuant to 
the Federal Civil Penalties Inflation Adjustment Act of 1990. 

3. Withholding for unpaid wages and liquidated damages  

a. Withholding process. The FHWA or the contracting 
agency may, upon its own action, or must, upon written 
request of an authorized representative of the Department of 
Labor, withhold or cause to be withheld from the contractor so 
much of the accrued payments or advances as may be 
considered necessary to satisfy the liabilities of the prime 
contractor or any subcontractor for any unpaid wages; 
monetary relief, including interest; and liquidated damages 
required by the clauses set forth in this section on this 
contract, any other Federal contract with the same prime 
contractor, or any other federally assisted contract subject to 
the Contract Work Hours and Safety Standards Act that is held 
by the same prime contractor (as defined in § 5.2). The 
necessary funds may be withheld from the contractor under 
this contract, any other Federal contract with the same prime 
contractor, or any other federally assisted contract that is 
subject to the Contract Work Hours and Safety Standards Act 
and is held by the same prime contractor, regardless of 
whether the other contract was awarded or assisted by the 
same agency, and such funds may be used to satisfy the 
contractor liability for which the funds were withheld.  

b. Priority to withheld funds. The Department has priority to 
funds withheld or to be withheld in accordance with Section IV 
paragraph 2.a. or paragraph 3.a. of this section, or both, over 
claims to those funds by:  

(1) A contractor's surety(ies), including without limitation 
performance bond sureties and payment bond sureties; 

(2) A contracting agency for its reprocurement costs; 

(3) A trustee(s) (either a court-appointed trustee or a U.S. 
trustee, or both) in bankruptcy of a contractor, or a contractor's 
bankruptcy estate; 

(4) A contractor's assignee(s); 

(5) A contractor's successor(s); or 

(6) A claim asserted under the Prompt Payment Act, 31 
U.S.C. 3901–3907. 

4. Subcontracts. The contractor or subcontractor must insert 
in any subcontracts the clauses set forth in paragraphs 1. 
through 5. of this section and a clause requiring the 
subcontractors to include these clauses in any lower tier 
subcontracts. The prime contractor is responsible for 
compliance by any subcontractor or lower tier subcontractor 
with the clauses set forth in paragraphs 1. through 5. In the 

event of any violations of these clauses, the prime contractor 
and any subcontractor(s) responsible will be liable for any 
unpaid wages and monetary relief, including interest from the 
date of the underpayment or loss, due to any workers of lower-
tier subcontractors, and associated liquidated damages and 
may be subject to debarment, as appropriate.  

5. Anti-retaliation. It is unlawful for any person to discharge, 
demote, intimidate, threaten, restrain, coerce, blacklist, harass, 
or in any other manner discriminate against, or to cause any 
person to discharge, demote, intimidate, threaten, restrain, 
coerce, blacklist, harass, or in any other manner discriminate 
against, any worker or job applicant for:  

a. Notifying any contractor of any conduct which the worker 
reasonably believes constitutes a violation of the Contract 
Work Hours and Safety Standards Act (CWHSSA) or its 
implementing regulations in this part; 

b. Filing any complaint, initiating or causing to be initiated 
any proceeding, or otherwise asserting or seeking to assert on 
behalf of themselves or others any right or protection under 
CWHSSA or this part; 

c. Cooperating in any investigation or other compliance 
action, or testifying in any proceeding under CWHSSA or this 
part; or 

d. Informing any other person about their rights under 
CWHSSA or this part. 

 
VI. SUBLETTING OR ASSIGNING THE CONTRACT 
 
This provision is applicable to all Federal-aid construction 
contracts on the National Highway System pursuant to 23 CFR 
635.116. 
 
1. The contractor shall perform with its own organization 
contract work amounting to not less than 30 percent (or a 
greater percentage if specified elsewhere in the contract) of 
the total original contract price, excluding any specialty items 
designated by the contracting agency.  Specialty items may be 
performed by subcontract and the amount of any such 
specialty items performed may be deducted from the total 
original contract price before computing the amount of work 
required to be performed by the contractor's own organization 
(23 CFR 635.116).  
 

a.  The term “perform work with its own organization” in 
paragraph 1 of Section VI refers to workers employed or 
leased by the prime contractor, and equipment owned or 
rented by the prime contractor, with or without operators.  
Such term does not include employees or equipment of a 
subcontractor or lower tier subcontractor, agents of the prime 
contractor, or any other assignees.  The term may include 
payments for the costs of hiring leased employees from an 
employee leasing firm meeting all relevant Federal and State 
regulatory requirements.  Leased employees may only be 
included in this term if the prime contractor meets all of the 
following conditions: (based on longstanding interpretation) 
 
  (1) the prime contractor maintains control over the 
supervision of the day-to-day activities of the leased 
employees; 

(2) the prime contractor remains responsible for the quality 
of the work of the leased employees; 

https://www.govinfo.gov/link/uscode/31/3901
https://www.govinfo.gov/link/uscode/31/3901
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   (3) the prime contractor retains all power to accept or 
exclude individual employees from work on the project; and 

(4) the prime contractor remains ultimately responsible for 
the payment of predetermined minimum wages, the 
submission of payrolls, statements of compliance and all 
other Federal regulatory requirements. 

 
b. "Specialty Items" shall be construed to be limited to work 

that requires highly specialized knowledge, abilities, or 
equipment not ordinarily available in the type of contracting 
organizations qualified and expected to bid or propose on the 
contract as a whole and in general are to be limited to minor 
components of the overall contract.  23 CFR 635.102. 
 
2. Pursuant to 23 CFR 635.116(a), the contract amount upon 
which the requirements set forth in paragraph (1) of Section VI 
is computed includes the cost of material and manufactured 
products which are to be purchased or produced by the 
contractor under the contract provisions. 
 
3. Pursuant to 23 CFR 635.116(c), the contractor shall furnish 
(a) a competent superintendent or supervisor who is employed 
by the firm, has full authority to direct performance of the work 
in accordance with the contract requirements, and is in charge 
of all construction operations (regardless of who performs the 
work) and (b) such other of its own organizational resources 
(supervision, management, and engineering services) as the 
contracting officer determines is necessary to assure the 
performance of the contract. 
 
4. No portion of the contract shall be sublet, assigned or 
otherwise disposed of except with the written consent of the 
contracting officer, or authorized representative, and such 
consent when given shall not be construed to relieve the 
contractor of any responsibility for the fulfillment of the 
contract.  Written consent will be given only after the 
contracting agency has assured that each subcontract is 
evidenced in writing and that it contains all pertinent provisions 
and requirements of the prime contract. (based on long-
standing interpretation of 23 CFR 635.116). 
 
5. The 30-percent self-performance requirement of paragraph 
(1) is not applicable to design-build contracts; however, 
contracting agencies may establish their own self-performance 
requirements.  23 CFR 635.116(d).  
 
 
VII. SAFETY: ACCIDENT PREVENTION 
 
This provision is applicable to all Federal-aid construction 
contracts and to all related subcontracts. 
 
1.  In the performance of this contract the contractor shall 
comply with all applicable Federal, State, and local laws 
governing safety, health, and sanitation (23 CFR Part 635). 
The contractor shall provide all safeguards, safety devices and 
protective equipment and take any other needed actions as it 
determines, or as the contracting officer may determine, to be 
reasonably necessary to protect the life and health of 
employees on the job and the safety of the public and to 
protect property in connection with the performance of the 
work covered by the contract.  23 CFR 635.108. 
 
2.  It is a condition of this contract, and shall be made a 
condition of each subcontract, which the contractor enters into 
pursuant to this contract, that the contractor and any 
subcontractor shall not permit any employee, in performance 
of the contract, to work in surroundings or under conditions 
which are unsanitary, hazardous or dangerous to his/her 
health or safety, as determined under construction safety and 

health standards (29 CFR Part 1926) promulgated by the 
Secretary of Labor, in accordance with Section 107 of the 
Contract Work Hours and Safety Standards Act (40 U.S.C. 
3704).  29 CFR 1926.10. 
 
3.  Pursuant to 29 CFR 1926.3, it is a condition of this contract 
that the Secretary of Labor or authorized representative 
thereof, shall have right of entry to any site of contract 
performance to inspect or investigate the matter of compliance 
with the construction safety and health standards and to carry 
out the duties of the Secretary under Section 107 of the 
Contract Work Hours and Safety Standards Act (40 U.S.C. 
3704). 
 
 
VIII. FALSE STATEMENTS CONCERNING HIGHWAY 
PROJECTS 
 
This provision is applicable to all Federal-aid construction 
contracts and to all related subcontracts. 
 
In order to assure high quality and durable construction in 
conformity with approved plans and specifications and a high 
degree of reliability on statements and representations made 
by engineers, contractors, suppliers, and workers on Federal-
aid highway projects, it is essential that all persons concerned 
with the project perform their functions as carefully, thoroughly, 
and honestly as possible.  Willful falsification, distortion, or 
misrepresentation with respect to any facts related to the 
project is a violation of Federal law.  To prevent any 
misunderstanding regarding the seriousness of these and 
similar acts, Form FHWA-1022 shall be posted on each 
Federal-aid highway project (23 CFR Part 635) in one or more 
places where it is readily available to all persons concerned 
with the project: 
 
 
18 U.S.C. 1020 reads as follows: 
 
  "Whoever, being an officer, agent, or employee of the United 
States, or of any State or Territory, or whoever, whether a 
person, association, firm, or corporation, knowingly makes any 
false statement, false representation, or false report as to the 
character, quality, quantity, or cost of the material used or to 
be used, or the quantity or quality of the work performed or to 
be performed, or the cost thereof in connection with the 
submission of plans, maps, specifications, contracts, or costs 
of construction on any highway or related project submitted for 
approval to the Secretary of Transportation; or 
 
  Whoever knowingly makes any false statement, false 
representation, false report or false claim with respect to the 
character, quality, quantity, or cost of any work performed or to 
be performed, or materials furnished or to be furnished, in 
connection with the construction of any highway or related 
project approved by the Secretary of Transportation; or 
 
  Whoever knowingly makes any false statement or false 
representation as to material fact in any statement, certificate, 
or report submitted pursuant to provisions of the Federal-aid 
Roads Act approved July 11, 1916, (39 Stat. 355), as 
amended and supplemented; 
 
  Shall be fined under this title or imprisoned not more than 5 
years or both." 
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IX. IMPLEMENTATION OF CLEAN AIR ACT AND FEDERAL 
WATER POLLUTION CONTROL ACT (42 U.S.C. 7606; 2 
CFR 200.88; EO 11738) 
 
This provision is applicable to all Federal-aid construction 
contracts in excess of $150,000 and to all related 
subcontracts.  48 CFR 2.101; 2 CFR 200.327. 
 
By submission of this bid/proposal or the execution of this 
contract or subcontract, as appropriate, the bidder, proposer, 
Federal-aid construction contractor, subcontractor, supplier, or 
vendor agrees to comply with all applicable standards, orders 
or regulations issued pursuant to the Clean Air Act (42 U.S.C. 
7401-7671q) and the Federal Water Pollution Control Act, as 
amended (33 U.S.C. 1251-1387). Violations must be reported 
to the Federal Highway Administration and the Regional Office 
of the Environmental Protection Agency.  2 CFR Part 200, 
Appendix II. 
 
The contractor agrees to include or cause to be included the 
requirements of this Section in every subcontract, and further 
agrees to take such action as the contracting agency may 
direct as a means of enforcing such requirements.  2 CFR 
200.327. 
 
 
X. CERTIFICATION REGARDING DEBARMENT, 
SUSPENSION, INELIGIBILITY AND VOLUNTARY 
EXCLUSION 
 
This provision is applicable to all Federal-aid construction 
contracts, design-build contracts, subcontracts, lower-tier 
subcontracts, purchase orders, lease agreements, consultant 
contracts or any other covered transaction requiring FHWA 
approval or that is estimated to cost $25,000 or more –  as 
defined in 2 CFR Parts 180 and 1200.  2 CFR 180.220 and 
1200.220. 
 
 
1. Instructions for Certification – First Tier Participants:  
  
    a. By signing and submitting this proposal, the prospective 
first tier participant is providing the certification set out below. 
 
    b. The inability of a person to provide the certification set out 
below will not necessarily result in denial of participation in this 
covered transaction. The prospective first tier participant shall 
submit an explanation of why it cannot provide the certification 
set out below. The certification or explanation will be 
considered in connection with the department or agency's 
determination whether to enter into this transaction. However, 
failure of the prospective first tier participant to furnish a 
certification or an explanation shall disqualify such a person 
from participation in this transaction.  2 CFR 180.320. 
 
    c. The certification in this clause is a material representation 
of fact upon which reliance was placed when the contracting 
agency determined to enter into this transaction. If it is later 
determined that the prospective participant knowingly rendered 
an erroneous certification, in addition to other remedies 
available to the Federal Government, the contracting agency 
may terminate this transaction for cause of default.  2 CFR 
180.325. 
 
    d. The prospective first tier participant shall provide 
immediate written notice to the contracting agency to whom 
this proposal is submitted if any time the prospective first tier 
participant learns that its certification was erroneous when 
submitted or has become erroneous by reason of changed 
circumstances.  2 CFR 180.345 and 180.350. 

 
    e. The terms "covered transaction," "debarred," 
"suspended," "ineligible," "participant," "person," "principal," 
and "voluntarily excluded," as used in this clause, are defined 
in 2 CFR Parts 180, Subpart I, 180.900-180.1020, and 1200.  
“First Tier Covered Transactions” refers to any covered 
transaction between a recipient or subrecipient of Federal 
funds and a participant (such as the prime or general contract).  
“Lower Tier Covered Transactions” refers to any covered 
transaction under a First Tier Covered Transaction (such as 
subcontracts).  “First Tier Participant” refers to the participant 
who has entered into a covered transaction with a recipient or 
subrecipient of Federal funds (such as the prime or general 
contractor).  “Lower Tier Participant” refers any participant who 
has entered into a covered transaction with a First Tier 
Participant or other Lower Tier Participants (such as 
subcontractors and suppliers).  
 
    f. The prospective first tier participant agrees by submitting 
this proposal that, should the proposed covered transaction be 
entered into, it shall not knowingly enter into any lower tier 
covered transaction with a person who is debarred, 
suspended, declared ineligible, or voluntarily excluded from 
participation in this covered transaction, unless authorized by 
the department or agency entering into this transaction.  2 
CFR 180.330. 
 
    g. The prospective first tier participant further agrees by 
submitting this proposal that it will include the clause titled 
"Certification Regarding Debarment, Suspension, Ineligibility 
and Voluntary Exclusion-Lower Tier Covered Transactions," 
provided by the department or contracting agency, entering 
into this covered transaction, without modification, in all lower 
tier covered transactions and in all solicitations for lower tier 
covered transactions exceeding the $25,000 threshold.  2 CFR 
180.220 and 180.300. 
 
    h. A participant in a covered transaction may rely upon a 
certification of a prospective participant in a lower tier covered 
transaction that is not debarred, suspended, ineligible, or 
voluntarily excluded from the covered transaction, unless it 
knows that the certification is erroneous.  2 CFR 180.300; 
180.320, and 180.325.  A participant is responsible for 
ensuring that its principals are not suspended, debarred, or 
otherwise ineligible to participate in covered transactions.  2 
CFR 180.335.  To verify the eligibility of its principals, as well 
as the eligibility of any lower tier prospective participants, each 
participant may, but is not required to, check the System for 
Award Management website (https://www.sam.gov/).  2 CFR 
180.300, 180.320, and 180.325.  
 
    i.  Nothing contained in the foregoing shall be construed to 
require the establishment of a system of records in order to 
render in good faith the certification required by this clause. 
The knowledge and information of the prospective participant 
is not required to exceed that which is normally possessed by 
a prudent person in the ordinary course of business dealings. 
 
    j. Except for transactions authorized under paragraph (f) of 
these instructions, if a participant in a covered transaction 
knowingly enters into a lower tier covered transaction with a 
person who is suspended, debarred, ineligible, or voluntarily 
excluded from participation in this transaction, in addition to 
other remedies available to the Federal Government, the 
department or agency may terminate this transaction for cause 
or default.  2 CFR 180.325. 
 
* * * * * 
 

https://www.sam.gov/
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2.  Certification Regarding Debarment, Suspension, 
Ineligibility and Voluntary Exclusion – First Tier 
Participants: 
 
a.  The prospective first tier participant certifies to the best of 
its knowledge and belief, that it and its principals: 
 
    (1)   Are not presently debarred, suspended, proposed for 
debarment, declared ineligible, or voluntarily excluded from 
participating in covered transactions by any Federal 
department or agency, 2 CFR 180.335;. 
 
    (2)   Have not within a three-year period preceding this 
proposal been convicted of or had a civil judgment rendered 
against them for commission of fraud or a criminal offense in 
connection with obtaining, attempting to obtain, or performing 
a public (Federal, State, or local) transaction or contract under 
a public transaction; violation of Federal or State antitrust 
statutes or commission of embezzlement, theft, forgery, 
bribery, falsification or destruction of records, making false 
statements, or receiving stolen property, 2 CFR 180.800;  
 
    (3)   Are not presently indicted for or otherwise criminally or 
civilly charged by a governmental entity (Federal, State or 
local) with commission of any of the offenses enumerated in 
paragraph (a)(2) of this certification, 2 CFR 180.700 and 
180.800; and 
 
    (4)   Have not within a three-year period preceding this 
application/proposal had one or more public transactions 
(Federal, State or local) terminated for cause or default.  2 
CFR 180.335(d). 
 
 (5) Are not a corporation that has been convicted of a felony 
violation under any Federal law within the two-year period 
preceding this proposal (USDOT Order 4200.6 implementing 
appropriations act requirements); and 
 
 (6) Are not a corporation with any unpaid Federal tax liability 
that has been assessed, for which all judicial and 
administrative remedies have been exhausted, or have lapsed, 
and that is not being paid in a timely manner pursuant to an 
agreement with the authority responsible for collecting the tax 
liability (USDOT Order 4200.6 implementing appropriations act 
requirements). 
 
  b.   Where the prospective participant is unable to certify to 
any of the statements in this certification, such prospective 
participant should attach an explanation to this proposal.  2 
CFR 180.335 and 180.340. 
 
* * * * * 
 
  3. Instructions for Certification - Lower Tier Participants: 
 
(Applicable to all subcontracts, purchase orders, and other 
lower tier transactions requiring prior FHWA approval or 
estimated to cost $25,000 or more - 2 CFR Parts 180 and 
1200).  2 CFR 180.220 and 1200.220. 
 
    a. By signing and submitting this proposal, the prospective 
lower tier participant is providing the certification set out below. 
 
    b. The certification in this clause is a material representation 
of fact upon which reliance was placed when this transaction 
was entered into. If it is later determined that the prospective 
lower tier participant knowingly rendered an erroneous 
certification, in addition to other remedies available to the 
Federal Government, the department, or agency with which 

this transaction originated may pursue available remedies, 
including suspension and/or debarment. 
 
    c. The prospective lower tier participant shall provide 
immediate written notice to the person to which this proposal is 
submitted if at any time the prospective lower tier participant 
learns that its certification was erroneous by reason of 
changed circumstances.  2 CFR 180.365. 
 
    d. The terms "covered transaction," "debarred," 
"suspended," "ineligible," "participant," "person," "principal," 
and "voluntarily excluded," as used in this clause, are defined 
in 2 CFR Parts 180, Subpart I, 180.900 – 180.1020, and 1200.  
You may contact the person to which this proposal is 
submitted for assistance in obtaining a copy of those 
regulations.  “First Tier Covered Transactions” refers to any 
covered transaction between a recipient or subrecipient of 
Federal funds and a participant (such as the prime or general 
contract).  “Lower Tier Covered Transactions” refers to any 
covered transaction under a First Tier Covered Transaction 
(such as subcontracts).  “First Tier Participant” refers to the 
participant who has entered into a covered transaction with a 
recipient or subrecipient of Federal funds (such as the prime or 
general contractor).  “Lower Tier Participant” refers any 
participant who has entered into a covered transaction with a 
First Tier Participant or other Lower Tier Participants (such as 
subcontractors and suppliers). 
 
    e. The prospective lower tier participant agrees by 
submitting this proposal that, should the proposed covered 
transaction be entered into, it shall not knowingly enter into 
any lower tier covered transaction with a person who is 
debarred, suspended, declared ineligible, or voluntarily 
excluded from participation in this covered transaction, unless 
authorized by the department or agency with which this 
transaction originated.  2 CFR 1200.220 and 1200.332. 
 
    f. The prospective lower tier participant further agrees by 
submitting this proposal that it will include this clause titled 
"Certification Regarding Debarment, Suspension, Ineligibility 
and Voluntary Exclusion-Lower Tier Covered Transaction," 
without modification, in all lower tier covered transactions and 
in all solicitations for lower tier covered transactions exceeding 
the $25,000 threshold.  2 CFR 180.220 and 1200.220. 
 
    g. A participant in a covered transaction may rely upon a 
certification of a prospective participant in a lower tier covered 
transaction that is not debarred, suspended, ineligible, or 
voluntarily excluded from the covered transaction, unless it 
knows that the certification is erroneous. A participant is 
responsible for ensuring that its principals are not suspended, 
debarred, or otherwise ineligible to participate in covered 
transactions.  To verify the eligibility of its principals, as well as 
the eligibility of any lower tier prospective participants, each 
participant may, but is not required to, check the System for 
Award Management website (https://www.sam.gov/), which is 
compiled by the General Services Administration.  2 CFR 
180.300, 180.320, 180.330, and 180.335. 
 
    h. Nothing contained in the foregoing shall be construed to 
require establishment of a system of records in order to render 
in good faith the certification required by this clause. The 
knowledge and information of participant is not required to 
exceed that which is normally possessed by a prudent person 
in the ordinary course of business dealings. 
 
    i. Except for transactions authorized under paragraph e of 
these instructions, if a participant in a covered transaction 
knowingly enters into a lower tier covered transaction with a 
person who is suspended, debarred, ineligible, or voluntarily 

https://www.sam.gov/
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excluded from participation in this transaction, in addition to 
other remedies available to the Federal Government, the 
department or agency with which this transaction originated 
may pursue available remedies, including suspension and/or 
debarment.  2 CFR 180.325. 
 
* * * * * 
 
4.  Certification Regarding Debarment, Suspension, 
Ineligibility and Voluntary Exclusion--Lower Tier 
Participants: 
 
a. The prospective lower tier participant certifies, by 
submission of this proposal, that neither it nor its principals: 
 

(1) is presently debarred, suspended, proposed for 
debarment, declared ineligible, or voluntarily excluded from 
participating in covered transactions by any Federal 
department or agency, 2 CFR 180.355; 
 

(2) is a corporation that has been convicted of a felony 
violation under any Federal law within the two-year period 
preceding this proposal (USDOT Order 4200.6 implementing 
appropriations act requirements); and 
 

(3) is a corporation with any unpaid Federal tax liability that 
has been assessed, for which all judicial and administrative 
remedies have been exhausted, or have lapsed, and that is 
not being paid in a timely manner pursuant to an agreement 
with the authority responsible for collecting the tax liability. 
(USDOT Order 4200.6 implementing appropriations act 
requirements) 
 
  b. Where the prospective lower tier participant is unable to 
certify to any of the statements in this certification, such 
prospective participant should attach an explanation to this 
proposal.   
 
* * * * * 
 
 
XI. CERTIFICATION REGARDING USE OF CONTRACT 
FUNDS FOR LOBBYING 
 
This provision is applicable to all Federal-aid construction 
contracts and to all related subcontracts which exceed 
$100,000.  49 CFR Part 20, App. A. 
 
  1. The prospective participant certifies, by signing and 
submitting this bid or proposal, to the best of his or her 
knowledge and belief, that: 
 
    a. No Federal appropriated funds have been paid or will be 
paid, by or on behalf of the undersigned, to any person for 
influencing or attempting to influence an officer or employee of 
any Federal agency, a Member of Congress, an officer or 
employee of Congress, or an employee of a Member of 
Congress in connection with the awarding of any Federal 
contract, the making of any Federal grant, the making of any 
Federal loan, the entering into of any cooperative agreement, 
and the extension, continuation, renewal, amendment, or 
modification of any Federal contract, grant, loan, or 
cooperative agreement. 
 
    b. If any funds other than Federal appropriated funds have 
been paid or will be paid to any person for influencing or 
attempting to influence an officer or employee of any Federal 
agency, a Member of Congress, an officer or employee of 
Congress, or an employee of a Member of Congress in 
connection with this Federal contract, grant, loan, or 

cooperative agreement, the undersigned shall complete and 
submit Standard Form-LLL, "Disclosure Form to Report 
Lobbying," in accordance with its instructions. 
 
  2. This certification is a material representation of fact upon 
which reliance was placed when this transaction was made or 
entered into.  Submission of this certification is a prerequisite 
for making or entering into this transaction imposed by 31 
U.S.C. 1352.  Any person who fails to file the required 
certification shall be subject to a civil penalty of not less than 
$10,000 and not more than $100,000 for each such failure. 
 
  3. The prospective participant also agrees by submitting its 
bid or proposal that the participant shall require that the 
language of this certification be included in all lower tier 
subcontracts, which exceed $100,000 and that all such 
recipients shall certify and disclose accordingly. 
 
 
XII.  USE OF UNITED STATES-FLAG VESSELS:  
 
This provision is applicable to all Federal-aid construction 
contracts, design-build contracts, subcontracts, lower-tier 
subcontracts, purchase orders, lease agreements, or any other 
covered transaction.  46 CFR Part 381. 
 
This requirement applies to material or equipment that is 
acquired for a specific Federal-aid highway project.  46 CFR 
381.7.  It is not applicable to goods or materials that come into 
inventories independent of an FHWA funded-contract.  
 
When oceanic shipments (or shipments across the Great 
Lakes) are necessary for materials or equipment acquired for a 
specific Federal-aid construction project, the bidder, proposer, 
contractor, subcontractor, or vendor agrees:  
 
1. To utilize privately owned United States-flag commercial 
vessels to ship at least 50 percent of the gross tonnage 
(computed separately for dry bulk carriers, dry cargo liners, 
and tankers) involved, whenever shipping any equipment, 
material, or commodities pursuant to this contract, to the 
extent such vessels are available at fair and reasonable rates 
for United States-flag commercial vessels.  46 CFR 381.7. 
 
2. To furnish within 20 days following the date of loading for 
shipments originating within the United States or within 30 
working days following the date of loading for shipments 
originating outside the United States, a legible copy of a rated, 
‘on-board’ commercial ocean bill-of-lading in English for each 
shipment of cargo described in paragraph (b)(1) of this section 
to both the Contracting Officer (through the prime contractor in 
the case of subcontractor bills-of-lading) and to the Office of 
Cargo and Commercial Sealift (MAR-620), Maritime 
Administration, Washington, DC 20590. (MARAD requires 
copies of the ocean carrier's (master) bills of lading, certified 
onboard, dated, with rates and charges. These bills of lading 
may contain business sensitive information and therefore may 
be submitted directly to MARAD by the Ocean Transportation 
Intermediary on behalf of the contractor).  46 CFR 381.7. 
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ATTACHMENT A - EMPLOYMENT AND MATERIALS 
PREFERENCE FOR APPALACHIAN DEVELOPMENT 
HIGHWAY SYSTEM OR APPALACHIAN LOCAL ACCESS 
ROAD CONTRACTS (23 CFR 633, Subpart B, Appendix B) 
This provision is applicable to all Federal-aid projects funded 
under the Appalachian Regional Development Act of 1965. 
 
  1. During the performance of this contract, the contractor 
undertaking to do work which is, or reasonably may be, done 
as on-site work, shall give preference to qualified persons who 
regularly reside in the labor area as designated by the DOL 
wherein the contract work is situated, or the subregion, or the 
Appalachian counties of the State wherein the contract work is 
situated, except: 
 
    a. To the extent that qualified persons regularly residing in 
the area are not available. 
 
    b. For the reasonable needs of the contractor to employ 
supervisory or specially experienced personnel necessary to 
assure an efficient execution of the contract work. 
 
    c. For the obligation of the contractor to offer employment to 
present or former employees as the result of a lawful collective 
bargaining contract, provided that the number of nonresident 
persons employed under this subparagraph (1c) shall not 
exceed 20 percent of the total number of employees employed 
by the contractor on the contract work, except as provided in 
subparagraph (4) below. 
 
  2. The contractor shall place a job order with the State 
Employment Service indicating (a) the classifications of the 
laborers, mechanics and other employees required to perform 
the contract work, (b) the number of employees required in 
each classification, (c) the date on which the participant 
estimates such employees will be required, and (d) any other 
pertinent information required by the State Employment 
Service to complete the job order form.  The job order may be 
placed with the State Employment Service in writing or by 
telephone.  If during the course of the contract work, the 
information submitted by the contractor in the original job order 
is substantially modified, the participant shall promptly notify 
the State Employment Service. 
 
  3. The contractor shall give full consideration to all qualified 
job applicants referred to him by the State Employment 
Service.  The contractor is not required to grant employment to 
any job applicants who, in his opinion, are not qualified to 
perform the classification of work required. 
 
  4. If, within one week following the placing of a job order by 
the contractor with the State Employment Service, the State 
Employment Service is unable to refer any qualified job 
applicants to the contractor, or less than the number 
requested, the State Employment Service will forward a 
certificate to the contractor indicating the unavailability of 
applicants.  Such certificate shall be made a part of the 
contractor's permanent project records.  Upon receipt of this 
certificate, the contractor may employ persons who do not 
normally reside in the labor area to fill positions covered by the 
certificate, notwithstanding the provisions of subparagraph (1c) 
above. 
 
    5. The provisions of 23 CFR 633.207(e) allow the 
contracting agency to provide a contractual preference for the 
use of mineral resource materials native to the Appalachian 
region.   
  6. The contractor shall include the provisions of Sections 1 
through 4 of this Attachment A in every subcontract for work 
which is, or reasonably may be, done as on-site work. 

 
 
 



 

 
 
 
 
 
 
 
 

15- CONTRACTOR’S AFFIDAVIT CONCERNING PROMPT PAYMENT 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Prompt Payment 
CONTRACTOR’S AFFIDAVIT CONCERNING PROMPT PAYMENT OF SUB-CONTRACTORS 

68 FR 35553 

 

The undersigned being duly sworn upon oath, deposes and says that ___________________ (Bidder) 
will comply with 68 FR 35553 that requires prime contractors to pay subcontractors for satisfactory 
performance of their contracts no later than 30 days from receipt of each payment made to the prime 
contractors.   

The retainage of this project will not be paid to the prime contractor until all of the subcontractors have 
signed a “Subcontractor Confirmation of Prompt Payment” form upon substantial completion of the 
project, verifying the prime contractor followed the guidelines of 68 FR 35553.     

  

__________________________________________________ Name of Contractor 

__________________________________________________ Address 

__________________________________________________ Signed by 

________________________________ Key Number 

________________________________ Project Name 

 

Subscribed and sworn to before me this _____ day of _______, 20____. 

 

 

Notary Public for  ____________ 

Residing at ____________ 

My Commission Expires____________ 

 

 

THIS PAGE MUST BE COMPLETED RETURNED WITH YOUR BID DOCUMENTS 

 

 

 



Subcontractor Confirmation of Prompt Payment 

68 FR 35553 

 

The undersigned being duly sworn upon oath, deposes and says that __________________________ 
(Prime Contractor) has complied with 68 FR 35553 that requires prime contractors to pay 
subcontractors for satisfactory performance of their contracts no later than 30 days from receipt of each 
payment made to the prime contractors.   

The retainage of this project will not be paid to the prime contractor until all of the subcontractors have 
signed a “Subcontractor Confirmation of Prompt Payment” form upon substantial completion of the 
project, verifying the prime contractor followed the guidelines of 68 FR 35553.     

 

__________________________________________________ Name of Subcontractor 

__________________________________________________ Address 

__________________________________________________ Signed by 

________________________________ Key Number 

________________________________ Project Name 

 

Subscribed and sworn to before me this _____ day of _______, 20____. 

 

 

Notary Public for  ____________ 

Residing at ____________ 

My Commission Expires____________ 

 

 

 

THIS PAGE MUST BE COMPLETED, SIGNED, AND RETURNED TO THE PRIME CONTRACTOR IN ORDER 
FOR THE RETAINAGE TO BE PAID AND THE PROJECT CLOSED OUT. 
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AGREEMENT 
BETWEEN OWNER AND CONTRACTOR 

FOR CONSTRUCTION CONTRACT (DRAFT – DO NOT SUBMIT WITH BID) 
 

THIS AGREEMENT is by and between  (“Owner”) and 

 (“Contractor”). 

Owner and Contractor hereby agree as follows: 

ARTICLE 1 – WORK 

1.01 Contractor shall complete all Work as specified or indicated in the Contract Documents. The 
Work is generally described as follows: 

ARTICLE 2 – THE PROJECT 

2.01 The Project, of which the Work under the Contract Documents is a part, is generally described as 
follows: SH-33 Multi-Modal Pathway 

ARTICLE 3 – ENGINEER 

3.01 The part of the Project that pertains to the Work has been designed by Harmony Design & 
Engineering. 

3.02 The Owner has retained Harmony Design & Engineer (“Engineer”) to act as Owner’s 
representative, assume all duties and responsibilities, and have the rights and authority assigned 
to Engineer in the Contract Documents in connection with the completion of the Work in 
accordance with the Contract Documents. 

ARTICLE 4 – CONTRACT TIMES 

4.01 Time of the Essence 

A. All time limits for Milestones, if any, Substantial Completion, and completion and readiness 
for final payment as stated in the Contract Documents are of the essence of the Contract. 

4.02 Contract Times: Days 

A. The Work will commence no earlier than the date when the Contract Times commence to 
run as provided in Paragraph 4.01 of the General Conditions, and will be substantially 
completed within 40 days after the start of construction, which shall be continuous. The 
Work will be substantially completed on or before September 15, 2025, and completed and 
ready for final payment in accordance with Paragraph 15.06 of the General Conditions on 
or before September 30, 2025. 

4.03 Liquidated Damages 

A. Contractor and Owner recognize that time is of the essence as stated in Paragraph 4.01 
above and that Owner will suffer financial and other losses if the Work is not completed 
and Milestones not achieved within the times specified in Paragraph 4.02 above, plus any 
extensions thereof allowed in accordance with the Contract. The parties also recognize the 
delays, expense, and difficulties involved in proving in a legal or arbitration proceeding the 



EJCDC® C-520 (Rev. 1), Agreement Between Owner and Contractor for Construction Contract (Stipulated Price). 
SH-33 Multi-Modal Pathway 

Page 2 of 7 

actual loss suffered by Owner if the Work is not completed on time. Accordingly, instead of 
requiring any such proof, Owner and Contractor agree that as liquidated damages for delay 
(but not as a penalty): 

1. Substantial Completion: Contractor shall pay Owner $500.00 for each day that expires 
after the time (as duly adjusted pursuant to the Contract) specified in Paragraph 
4.02.A above for Substantial Completion until the Work is substantially complete. 

2. Completion of Remaining Work: After Substantial Completion, if Contractor shall 
neglect, refuse, or fail to complete the remaining Work within the Contract Times (as 
duly adjusted pursuant to the Contract) for completion and readiness for final 
payment, Contractor shall pay Owner $500.00 for each day that expires after such 
time until the Work is completed and ready for final payment. 

3. Liquidated damages for failing to timely attain Substantial Completion and final 
completion are not additive and will not be imposed concurrently. 

ARTICLE 5 – CONTRACT PRICE 

5.01 Owner shall pay Contractor for completion of the Work in accordance with the Contract 
Documents the amounts that follow, subject to adjustment under the Contract: 

A. For all Unit Price Work, an amount equal to the sum of the extended prices (established for 
each separately identified item of Unit Price Work by multiplying the unit price times the 
actual quantity of that item) Reference the attached Bid Form for further information. 

B. The extended prices for Unit Price Work set forth as of the Effective Date of the Contract 
are based on estimated quantities.  As provided in Paragraph 13.03 of the General 
Conditions, estimated quantities are not guaranteed, and determinations of actual 
quantities and classifications are to be made by Engineer. 

C. For all Work, at the prices stated in Contractor’s Bid, attached hereto as an exhibit. 

ARTICLE 6 – PAYMENT PROCEDURES 

6.01 Submittal and Processing of Payments 

A. Contractor shall submit Applications for Payment in accordance with Article 15 of the 
General Conditions. Applications for Payment will be processed by Engineer as provided in 
the General Conditions. 

6.02 Progress Payments; Retainage 

A. Owner shall make progress payments on account of the Contract Price on the basis of 
Contractor’s Applications for Payment during performance of the Work as provided in 
Paragraph 6.02.A.1 and 6.02.A.2 below, provided that such Applications for Payment have 
been submitted in a timely manner and otherwise meet the requirements of the Contract. 
All such payments will be measured by the Schedule of Values established as provided in 
the General Conditions (and in the case of Unit Price Work based on the number of units 
completed) or, in the event there is no Schedule of Values, as provided elsewhere in the 
Contract. 

1. Prior to Substantial Completion, progress payments will be made in an amount equal 
to the percentage indicated below but, in each case, less the aggregate of payments 
previously made and less such amounts as Owner may withhold, including but not 
limited to liquidated damages, in accordance with the Contract 
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a. 95% of Work completed (with the balance being retainage); and 

b. 95% of cost of materials and equipment not incorporated in the Work (with the 
balance being retainage). 

B. Upon Substantial Completion, Owner shall pay an amount sufficient to increase total 
payments to Contractor to 95% of the Work completed, less such amounts set off by Owner 
pursuant to Paragraph 15.01.E of the General Conditions, and less 100% of Engineer’s 
estimate of the value of Work to be completed or corrected as shown on the punch list of 
items to be completed or corrected prior to final payment. 

6.03 Final Payment 

A. Upon final completion and acceptance of the Work in accordance with Paragraph 15.06 of 
the General Conditions, Owner shall pay the remainder of the Contract Price as 
recommended by Engineer as provided in said Paragraph 15.06. 

ARTICLE 7 – INTEREST 

7.01 All amounts not paid when due shall bear interest at the rate of five percent (5%) per annum. 

ARTICLE 8 – CONTRACTOR’S REPRESENTATIONS 

8.01 In order to induce Owner to enter into this Contract, Contractor makes the following 
representations: 

A. Contractor has examined and carefully studied the Contract Documents, and any data and 
reference items identified in the Contract Documents. 

B. Contractor has visited the Site, conducted a thorough, alert visual examination of the Site 
and adjacent areas, and become familiar with and is satisfied as to the general, local, and 
Site conditions that may affect cost, progress, and performance of the Work. 

C. Contractor is familiar with and is satisfied as to all Laws and Regulations that may affect 
cost, progress, and performance of the Work. 

D. Contractor has carefully studied all: (1) reports of explorations and tests of subsurface 
conditions at or adjacent to the Site and all drawings of physical conditions relating to 
existing surface or subsurface structures at the Site that have been identified in the 
Supplementary Conditions, especially with respect to Technical Data in such reports and 
drawings, and (2) reports and drawings relating to Hazardous Environmental Conditions, if 
any, at or adjacent to the Site that have been identified in the Supplementary Conditions, 
especially with respect to Technical Data in such reports and drawings. 

E. Contractor has considered the information known to Contractor itself; information 
commonly known to contractors doing business in the locality of the Site; information and 
observations obtained from visits to the Site; the Contract Documents; and the Site-related 
reports and drawings identified in the Contract Documents, with respect to the effect of 
such information, observations, and documents on (1) the cost, progress, and performance 
of the Work; (2) the means, methods, techniques, sequences, and procedures of 
construction to be employed by Contractor; and (3) Contractor’s safety precautions and 
programs. 

F. Based on the information and observations referred to in the preceding paragraph, 
Contractor agrees that no further examinations, investigations, explorations, tests, studies, 
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or data are necessary for the performance of the Work at the Contract Price, within the 
Contract Times, and in accordance with the other terms and conditions of the Contract. 

G. Contractor is aware of the general nature of work to be performed by Owner and others at 
the Site that relates to the Work as indicated in the Contract Documents. 

H. Contractor has given Engineer written notice of all conflicts, errors, ambiguities, or 
discrepancies that Contractor has discovered in the Contract Documents, and the written 
resolution thereof by Engineer is acceptable to Contractor. 

I. The Contract Documents are generally sufficient to indicate and convey understanding of 
all terms and conditions for performance and furnishing of the Work. 

J. Contractor’s entry into this Contract constitutes an incontrovertible representation by 
Contractor that without exception all prices in the Agreement are premised upon 
performing and furnishing the Work required by the Contract Documents. 

ARTICLE 9 – CONTRACT DOCUMENTS 

9.01 Contents 

A. The Contract Documents consist of the following: 

1. This Agreement (pages 1 to 6, inclusive). 

2. Performance bond (pages 1 to 3, inclusive). 

3. Payment bond (pages 1 to 3, inclusive). 

4. General Conditions (pages 1 to 19, inclusive). 

5. Special Provisions including but not limited to: 

a. Disadvantaged Business Enterprise Special Provisions 

b. EEO Special Provisions 

c. 2024 Buy America Insert 

d. Project Specific Special Provisions 

6. Specifications as listed in the table of contents of the Project Manual. 

7. Drawings (not attached but incorporated by reference) consisting of 24 sheets with 
each sheet bearing the following general title: SH 33 Airport Pathway Extension. 

8. Addenda (numbers ____ to ___, inclusive). 

9. Exhibits to this Agreement (enumerated as follows): 

a. Contractor’s Bid (pages ___ to ___, inclusive). 

b. Documents submitted by Contractor prior to Notice of Award. 

10. Federal Clauses 

11. Federal Certifications 

12. The following which may be delivered or issued on or after the Effective Date of the 
Contract and are not attached hereto: 

a. Notice to Proceed. 

b. Work Change Directives. 
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c. Change Orders. 

d. Field Orders. 

B. The documents listed in Paragraph 9.01.A are attached to this Agreement (except as 
expressly noted otherwise above). 

C. There are no Contract Documents other than those listed above in this Article 9. 

D. The Contract Documents may only be amended, modified, or supplemented as provided in 
the General Conditions. 

ARTICLE 10 – MISCELLANEOUS 

10.01 Terms 

A. Terms used in this Agreement will have the meanings stated in the General Conditions and 
the Supplementary Conditions. 

10.02 Assignment of Contract 

A. Unless expressly agreed to elsewhere in the Contract, no assignment by a party hereto of 
any rights under or interests in the Contract will be binding on another party hereto 
without the written consent of the party sought to be bound; and, specifically but without 
limitation, money that may become due and money that is due may not be assigned 
without such consent (except to the extent that the effect of this restriction may be limited 
by law), and unless specifically stated to the contrary in any written consent to an 
assignment, no assignment will release or discharge the assignor from any duty or 
responsibility under the Contract Documents. 

10.03 Successors and Assigns 

A. Owner and Contractor each binds itself, its successors, assigns, and legal representatives to 
the other party hereto, its successors, assigns, and legal representatives in respect to all 
covenants, agreements, and obligations contained in the Contract Documents. 

10.04 Severability 

A. Any provision or part of the Contract Documents held to be void or unenforceable under 
any Law or Regulation shall be deemed stricken, and all remaining provisions shall continue 
to be valid and binding upon Owner and Contractor, who agree that the Contract 
Documents shall be reformed to replace such stricken provision or part thereof with a valid 
and enforceable provision that comes as close as possible to expressing the intention of the 
stricken provision. 

10.05 Contractor’s Certifications 

A. Contractor certifies that it has not engaged in corrupt, fraudulent, collusive, or coercive 
practices in competing for or in executing the Contract.  For the purposes of this Paragraph 
10.05: 

1. “corrupt practice” means the offering, giving, receiving, or soliciting of any thing of 
value likely to influence the action of a public official in the bidding process or in the 
Contract execution; 

2. “fraudulent practice” means an intentional misrepresentation of facts made (a) to 
influence the bidding process or the execution of the Contract to the detriment of 
Owner, (b) to establish Bid or Contract prices at artificial non-competitive levels, or (c) 
to deprive Owner of the benefits of free and open competition; 
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3. “collusive practice” means a scheme or arrangement between two or more Bidders, 
with or without the knowledge of Owner, a purpose of which is to establish Bid prices 
at artificial, non-competitive levels; and 

4. “coercive practice” means harming or threatening to harm, directly or indirectly, 
persons or their property to influence their participation in the bidding process or 
affect the execution of the Contract. 
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IN WITNESS WHEREOF, Owner and Contractor have signed this Agreement.  

This Agreement will be effective on __________ (which is the Effective Date of the Contract). 

OWNER:  CONTRACTOR: 

   

By:   By:  

Title:   Title:  

  
(If Contractor is a corporation, a partnership, or a joint 
venture, attach evidence of authority to sign.)   

Attest:   Attest:  

Title:   Title:  

Address for giving notices:  Address for giving notices: 

   

   

   

  License No.:  

   
(where applicable) 

(If Owner is a corporation, attach evidence of authority 
to sign. If Owner is a public body, attach evidence of 
authority to sign and resolution or other documents 
authorizing execution of this Agreement.) 

  

 



 

 
 
 
 
 
 
 
 

17- WH-5 PUBLIC WORKS CONTRACT 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Idaho State Tax Commission

WH-5 Public Works Contract Report
Idaho Code sections 54-1904A and 63-3624(g) require all public works contracts to be reported to the Tax  

Commission.   This form must be filed with the Tax Commission within 30 days after a contract is awarded.

PROJECT DATES

Scheduled project start date: _______________________  Completion date: ____________________________

If the following information is not available at this time, please indicate date it will be: ____________________________

ALL SUBCONTRACTORS

EFO00168 04-28-11

 Contract awarded by (public body and address)

 Contract awarded to (contractor’s name and address)

 State of incorporation   Federal Employer Identification Number (EIN)   Date qualifed to do business in Idaho

 Business operates as         Public Works contractor license number

 Sole proprietor’s Social Security number  Idaho sales/use tax permit number   Idaho withholding tax permit number

 Awarding agency project number        Amount of contract

 Description and location of work to be performed

 Name           Federal EIN

 Address            Public works contractor number

 City, State, ZIP           Amount of subcontract

 Description of work

 Name           Federal EIN

 Address            Public works contractor number

 City, State, ZIP           Amount of subcontract

 Description of work

 Name           Federal EIN

 Address            Public works contractor number

 City, State, ZIP           Amount of subcontract

 Description of work

 Name           Federal EIN

 Address            Public works contractor number

 City, State, ZIP           Amount of subcontract

 Description of work

£ Sole proprietorship              £ Partnership              £ Corporation              £ LLC

£ LLC £ Corporation

£ Sole proprietorship £ Partnership

£ LLC £ Corporation

£ Sole proprietorship £ Partnership

£ LLC £ Corporation

£ Sole proprietorship £ Partnership

£ LLC £ Corporation

£ Sole proprietorship £ Partnership

$

$

$

$

$

Ref. No. (State use only)



EFO00168p2  04-28-11

ALL SUBCONTRACTORS (CONTINUED)

SUPPLIERS

Use the space below to report major suppliers of materials and supplies; items removed from inventory; equipment purchased, rented, 
or leased for use in project; materials provided by government agency. Please indicate how sales or use tax was paid.

* If tax was not paid to suppliers but was or will be reported as “items subject to use tax” under your permit number, indicate period of 
return on which payment was or will be reported: _______________________________________ 
If tax was paid to a state other than Idaho, name state next to “total value” box(es) above. If tax is due and has not previously been 

reported, attach payment to this form.  If you need more room, please photocopy this page.

SIGN
HERE

File with the Idaho State Tax Commission, PO Box 36, Boise ID 83722-2210.

For more information, call (208) 334-7618  •  Fax: (208) 332-6619  •  E-mail: Contractdesk@tax.idaho.gov.

Authorized signature    Print name    Phone number  Date

 Name           Federal EIN

 Address            Public works contractor number

 City, State, ZIP           Amount of subcontract

 Description of work

 Name           Federal EIN

 Address            Public works contractor number

 City, State, ZIP           Amount of subcontract

 Description of work

 Name           Federal EIN

 Address            Public works contractor number

 City, State, ZIP           Amount of subcontract

 Description of work

 Name        Federal EIN   Total value

 Address         Materials and equipment purchased and used

 City, State, ZIP    Phone

 Name        Federal EIN   Total value

 Address         Materials and equipment purchased and used

 City, State, ZIP    Phone

 Name        Federal EIN   Total value

 Address         Materials and equipment purchased and used

 City, State, ZIP    Phone

 Name        Federal EIN   Total value

 Address         Materials and equipment purchased and used

 City, State, ZIP    Phone

$

$

$

$

£ Tax paid to supplier         £ Tax paid to state*          £ No tax paid

£ Tax paid to supplier         £ Tax paid to state*          £ No tax paid

£ Tax paid to supplier         £ Tax paid to state*          £ No tax paid

£ Tax paid to supplier         £ Tax paid to state*          £ No tax paid

£ LLC £ Corporation

£ Sole proprietorship £ Partnership

£ LLC £ Corporation

£ Sole proprietorship £ Partnership

£ LLC £ Corporation

£ Sole proprietorship £ Partnership

$

$

$
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                                      PERFORMANCE BOND 

SH-33 MULTI-MODAL PATHWAY

CONTRACTOR (name and address): 
 
 
 

SURETY (name and address of principal place of business): 
 
 
 

OWNER (name and address): 
 
 
CONSTRUCTION CONTRACT 

Effective Date of the Agreement: 
Amount: 
Description (name and location):  

BOND 
Bond Number: 
Date (not earlier than the Effective Date of the Agreement of the Construction Contract): 
Amount: 
Modifications to this Bond Form:            None               See Paragraph 16 

 

Surety and Contractor, intending to be legally bound hereby, subject to the terms set forth below, do each cause 
this Performance Bond to be duly executed by an authorized officer, agent, or representative. 

CONTRACTOR AS PRINCIPAL  SURETY 

  (seal)    (seal) 
Contractor’s Name and Corporate Seal  Surety’s Name and Corporate Seal 
 
By:     By:   
       Signature   Signature (attach power of attorney) 
 
        
Print Name    Print Name 
 
        
Title    Title 
 
Attest:    Attest:    
 Signature   Signature  
 
        
Title    Title 
 
Notes: (1) Provide supplemental execution by any additional parties, such as joint venturers. (2) Any singular reference to 
Contractor, Surety, Owner, or other party shall be considered plural where applicable. 
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1.  The Contractor and Surety, jointly and severally, bind themselves, 
their heirs, executors, administrators, successors, and assigns to the 
Owner for the performance of the Construction Contract, which is 
incorporated herein by reference. 

2.  If the Contractor performs the Construction Contract, the Surety 
and the Contractor shall have no obligation under this Bond, except 
when applicable to participate in a conference as provided in 
Paragraph 3. 

3.  If there is no Owner Default under the Construction Contract, the 
Surety’s obligation under this Bond shall arise after: 

3.1  The Owner first provides notice to the Contractor and 
the Surety that the Owner is considering declaring a Contractor 
Default. Such notice shall indicate whether the Owner is 
requesting a conference among the Owner, Contractor, and 
Surety to discuss the Contractor’s performance.  If the Owner 
does not request a conference, the Surety may, within five (5) 
business days after receipt of the Owner’s notice, request such a 
conference.  If the Surety timely requests a conference, the 
Owner shall attend.  Unless the Owner agrees otherwise, any 
conference requested under this Paragraph 3.1 shall be held 
within ten (10) business days of the Surety’s receipt of the 
Owner’s notice.  If the Owner, the Contractor, and the Surety 
agree, the Contractor shall be allowed a reasonable time to 
perform the Construction Contract, but such an agreement shall 
not waive the Owner’s right, if any, subsequently to declare a 
Contractor Default;  

3.2  The Owner declares a Contractor Default, terminates 
the Construction Contract and notifies the Surety; and 

3.3  The Owner has agreed to pay the Balance of the 
Contract Price in accordance with the terms of the Construction 
Contract to the Surety or to a contractor selected to perform the 
Construction Contract. 

4.  Failure on the part of the Owner to comply with the notice 
requirement in Paragraph 3.1 shall not constitute a failure to comply 
with a condition precedent to the Surety’s obligations, or release the 
Surety from its obligations, except to the extent the Surety 
demonstrates actual prejudice. 

5.  When the Owner has satisfied the conditions of Paragraph 3, the 
Surety shall promptly and at the Surety’s expense take one of the 
following actions: 

5.1  Arrange for the Contractor, with the consent of the 
Owner, to perform and complete the Construction Contract; 

5.2  Undertake to perform and complete the Construction 
Contract itself, through its agents or independent contractors; 

5.3  Obtain bids or negotiated proposals from qualified 
contractors acceptable to the Owner for a contract for 
performance and completion of the Construction Contract, 
arrange for a contract to be prepared for execution by the Owner 
and a contractor selected with the Owners concurrence, to be 
secured with performance and payment bonds executed by a 

qualified surety equivalent to the bonds issued on the 
Construction Contract, and pay to the Owner the amount of 
damages as described in Paragraph 7 in excess of the Balance of 
the Contract Price incurred by the Owner as a result of the 
Contractor Default; or 

5.4  Waive its right to perform and complete, arrange for 
completion, or obtain a new contractor, and with reasonable 
promptness under the circumstances: 

5.4.1  After investigation, determine the amount for 
which it may be liable to the Owner and, as soon as 
practicable after the amount is determined, make payment 
to the Owner; or 

5.4.2  Deny liability in whole or in part and notify the 
Owner, citing the reasons for denial. 

6. If the Surety does not proceed as provided in Paragraph 5 with 
reasonable promptness, the Surety shall be deemed to be in default on 
this Bond seven days after receipt of an additional written notice from 
the Owner to the Surety demanding that the Surety perform its 
obligations under this Bond, and the Owner shall be entitled to enforce 
any remedy available to the Owner.  If the Surety proceeds as provided 
in Paragraph 5.4, and the Owner refuses the payment or the Surety has 
denied liability, in whole or in part, without further notice the Owner 
shall be entitled to enforce any remedy available to the Owner. 

7. If the Surety elects to act under Paragraph 5.1, 5.2, or 5.3, then 
the responsibilities of the Surety to the Owner shall not be greater than 
those of the Contractor under the Construction Contract, and the 
responsibilities of the Owner to the Surety shall not be greater than 
those of the Owner under the Construction Contract.  Subject to the 
commitment by the Owner to pay the Balance of the Contract Price, 
the Surety is obligated, without duplication for: 

7.1  the responsibilities of the Contractor for correction of 
defective work and completion of the Construction Contract; 

7.2  additional legal, design professional, and delay costs 
resulting from the Contractor’s Default, and resulting from the 
actions or failure to act of the Surety under Paragraph 5; and 

7.3 liquidated damages, or if no liquidated damages are 
specified in the Construction Contract, actual damages caused by 
delayed performance or non-performance of the Contractor. 

8. If the Surety elects to act under Paragraph 5.1, 5.3, or 5.4, the 
Surety’s liability is limited to the amount of this Bond. 

9. The Surety shall not be liable to the Owner or others for 
obligations of the Contractor that are unrelated to the Construction 
Contract, and the Balance of the Contract Price shall not be reduced or 
set off on account of any such unrelated obligations.  No right of action 
shall accrue on this Bond to any person or entity other than the Owner 
or its heirs, executors, administrators, successors, and assigns. 

10. The Surety hereby waives notice of any change, including changes 
of time, to the Construction Contract or to related subcontracts, 
purchase orders, and other obligations.  
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11. Any proceeding, legal or equitable, under this Bond may be 
instituted in any court of competent jurisdiction in the location in 
which the work or part of the work is located and shall be instituted 
within two years after a declaration of Contractor Default or within two 
years after the Contractor ceased working or within two years after the 
Surety refuses or fails to perform its obligations under this Bond, 
whichever occurs first.  If the provisions of this paragraph are void or 
prohibited by law, the minimum periods of limitations available to 
sureties as a defense in the jurisdiction of the suit shall be applicable. 

12. Notice to the Surety, the Owner, or the Contractor shall be mailed 
or delivered to the address shown on the page on which their signature 
appears. 

13. When this Bond has been furnished to comply with a statutory or 
other legal requirement in the location where the construction was to 
be performed, any provision in this Bond conflicting with said statutory 
or legal requirement shall be deemed deleted herefrom and provisions 
conforming to such statutory or other legal requirement shall be 
deemed incorporated herein.  When so furnished, the intent is that this 
Bond shall be construed as a statutory bond and not as a common law 
bond. 

14. Definitions 

14.1  Balance of the Contract Price: The total amount payable 
by the Owner to the Contractor under the Construction Contract 
after all proper adjustments have been made including allowance 
for the Contractor for any amounts received or to be received by 
the Owner in settlement of insurance or other claims for damages 
to which the Contractor is entitled, reduced by all valid and proper 

payments made to or on behalf of the Contractor under the 
Construction Contract. 

14.2  Construction Contract: The agreement between the 
Owner and Contractor identified on the cover page, including all 
Contract Documents and changes made to the agreement and the 
Contract Documents. 

14.3  Contractor Default: Failure of the Contractor, which has 
not been remedied or waived, to perform or otherwise to comply 
with a material term of the Construction Contract. 

14.4  Owner Default: Failure of the Owner, which has not 
been remedied or waived, to pay the Contractor as required 
under the Construction Contract or to perform and complete or 
comply with the other material terms of the Construction 
Contract. 

14.5  Contract Documents: All the documents that comprise 
the agreement between the Owner and Contractor. 

15. If this Bond is issued for an agreement between a contractor and 
subcontractor, the term Contractor in this Bond shall be deemed to be 
Subcontractor and the term Owner shall be deemed to be Contractor. 

16. Modifications to this Bond are as follows: 
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                                              PAYMENT BOND 
SH-33 MULTI-MODAL PATHWAY

CONTRACTOR (name and address):  SURETY (name and address of principal place of business): 

 

 

OWNER (name and address): 

CONSTRUCTION CONTRACT 
Effective Date of the Agreement: 
Amount: 
Description (name and location): 
 

BOND 
Bond Number: 
Date (not earlier than the Effective Date of the Agreement of the Construction Contract): 
Amount: 
Modifications to this Bond Form:            None              See Paragraph 18 

 
  

Surety and Contractor, intending to be legally bound hereby, subject to the terms set forth below, do each cause 
this Payment Bond to be duly executed by an authorized officer, agent, or representative. 

CONTRACTOR AS PRINCIPAL SURETY 

  (seal)    (seal) 
Contractor’s Name and Corporate Seal  Surety’s Name and Corporate Seal 
 
By:     By:                                  
 Signature  Signature (attach power of attorney) 
 
      
Print Name   Print Name 
 
      
Title   Title 
 
Attest:     Attest:    
 Signature   Signature  
 
        
Title   Title 
 
Notes:  (1) Provide supplemental execution by any additional parties, such as joint venturers. (2) Any singular reference 
to Contractor, Surety, Owner, or other party shall be considered plural where applicable. 
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1. The Contractor and Surety, jointly and severally, bind 

themselves, their heirs, executors, administrators, 
successors, and assigns to the Owner to pay for labor, 
materials, and equipment furnished for use in the 
performance of the Construction Contract, which is 
incorporated herein by reference, subject to the following 
terms. 

2. If the Contractor promptly makes payment of all sums due 
to Claimants, and defends, indemnifies, and holds harmless 
the Owner from claims, demands, liens, or suits by any 
person or entity seeking payment for labor, materials, or 
equipment furnished for use in the performance of the 
Construction Contract, then the Surety and the Contractor 
shall have no obligation under this Bond. 

3.  If there is no Owner Default under the Construction 
Contract, the Surety’s obligation to the Owner under this 
Bond shall arise after the Owner has promptly notified the 
Contractor and the Surety (at the address described in 
Paragraph 13) of claims, demands, liens, or suits against the 
Owner or the Owner’s property by any person or entity 
seeking payment for labor, materials, or equipment 
furnished for use in the performance of the Construction 
Contract, and tendered defense of such claims, demands, 
liens, or suits to the Contractor and the Surety. 

4. When the Owner has satisfied the conditions in Paragraph 
3, the Surety shall promptly and at the Surety’s expense 
defend, indemnify, and hold harmless the Owner against a 
duly tendered claim, demand, lien, or suit. 

5. The Surety’s obligations to a Claimant under this Bond shall 
arise after the following: 

5.1  Claimants who do not have a direct contract with 
the Contractor, 

 
5.1.1 have furnished a written notice of non-

payment to the Contractor, stating with 
substantial accuracy the amount claimed 
and the name of the party to whom the 
materials were, or equipment was, 
furnished or supplied or for whom the labor 
was done or performed, within ninety (90) 
days after having last performed labor or 
last furnished materials or equipment 
included in the Claim; and 

 
5.1.2 have sent a Claim to the Surety (at the 

address described in Paragraph 13). 

5.2  Claimants who are employed by or have a direct 
contract with the Contractor have sent a Claim to 
the Surety (at the address described in Paragraph 
13). 

6. If a notice of non-payment required by Paragraph 5.1.1 is 
given by the Owner to the Contractor, that is sufficient to 

satisfy a Claimant’s obligation to furnish a written notice of 
non-payment under Paragraph 5.1.1. 

7. When a Claimant has satisfied the conditions of Paragraph 
5.1 or 5.2, whichever is applicable, the Surety shall promptly 
and at the Surety’s expense take the following actions: 

7.1 Send an answer to the Claimant, with a copy to the 
Owner, within sixty (60) days after receipt of the 
Claim, stating the amounts that are undisputed and 
the basis for challenging any amounts that are 
disputed; and 

7.2 Pay or arrange for payment of any undisputed 
amounts. 

7.3 The Surety’s failure to discharge its obligations 
under Paragraph 7.1 or 7.2 shall not be deemed to 
constitute a waiver of defenses the Surety or 
Contractor may have or acquire as to a Claim, except 
as to undisputed amounts for which the Surety and 
Claimant have reached agreement.  If, however, the 
Surety fails to discharge its obligations under 
Paragraph 7.1 or 7.2, the Surety shall indemnify the 
Claimant for the reasonable attorney’s fees the 
Claimant incurs thereafter to recover any sums 
found to be due and owing to the Claimant. 

8. The Surety’s total obligation shall not exceed the amount of 
this Bond, plus the amount of reasonable attorney’s fees 
provided under Paragraph 7.3, and the amount of this Bond 
shall be credited for any payments made in good faith by 
the Surety. 

9.  Amounts owed by the Owner to the Contractor under the 
Construction Contract shall be used for the performance of 
the Construction Contract and to satisfy claims, if any, 
under any construction performance bond.  By the 
Contractor furnishing and the Owner accepting this Bond, 
they agree that all funds earned by the Contractor in the 
performance of the Construction Contract are dedicated to 
satisfy obligations of the Contractor and Surety under this 
Bond, subject to the Owner’s priority to use the funds for 
the completion of the work. 

10. The Surety shall not be liable to the Owner, Claimants, or 
others for obligations of the Contractor that are unrelated 
to the Construction Contract.  The Owner shall not be liable 
for the payment of any costs or expenses of any Claimant 
under this Bond, and shall have under this Bond no 
obligation to make payments to or give notice on behalf of 
Claimants, or otherwise have any obligations to Claimants 
under this Bond. 

11. The Surety hereby waives notice of any change, including 
changes of time, to the Construction Contract or to related 
subcontracts, purchase orders, and other obligations. 

12. No suit or action shall be commenced by a Claimant under 
this Bond other than in a court of competent jurisdiction in 
the state in which the project that is the subject of the 
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Construction Contract is located or after the expiration of 
one year from the date (1) on which the Claimant sent a 
Claim to the Surety pursuant to Paragraph 5.1.2 or 5.2, or 
(2) on which the last labor or service was performed by 
anyone or the last materials or equipment were furnished 
by anyone under the Construction Contract, whichever of 
(1) or (2) first occurs.  If the provisions of this paragraph are 
void or prohibited by law, the minimum period of limitation 
available to sureties as a defense in the jurisdiction of the 
suit shall be applicable. 

13. Notice and Claims to the Surety, the Owner, or the 
Contractor shall be mailed or delivered to the address 
shown on the page on which their signature appears.  
Actual receipt of notice or Claims, however accomplished, 
shall be sufficient compliance as of the date received. 

14. When this Bond has been furnished to comply with a 
statutory or other legal requirement in the location where 
the construction was to be performed, any provision in this 
Bond conflicting with said statutory or legal requirement 
shall be deemed deleted herefrom and provisions 
conforming to such statutory or other legal requirement 
shall be deemed incorporated herein.  When so furnished, 
the intent is that this Bond shall be construed as a statutory 
bond and not as a common law bond. 

15. Upon requests by any person or entity appearing to be a 
potential beneficiary of this Bond, the Contractor and 
Owner shall promptly furnish a copy of this Bond or shall 
permit a copy to be made. 

16. Definitions 

16.1  Claim: A written statement by the Claimant 
including at a minimum: 

1.  The name of the Claimant; 
2.  The name of the person for whom the labor 

was done, or materials or equipment 
furnished;  

3. A copy of the agreement or purchase order 
pursuant to which labor, materials, or 
equipment was furnished for use in the 
performance of the Construction Contract; 

4.  A brief description of the labor, materials, or 
equipment furnished; 

5.  The date on which the Claimant last performed 
labor or last furnished materials or equipment 
for use in the performance of the Construction 
Contract; 

6. The total amount earned by the Claimant for 
labor, materials, or equipment furnished as of 
the date of the Claim; 

7. The total amount of previous payments 
received by the Claimant; and 

8. The total amount due and unpaid to the 
Claimant for labor, materials, or equipment 
furnished as of the date of the Claim. 

16.2  Claimant: An individual or entity having a direct 
contract with the Contractor or with a 
subcontractor of the Contractor to furnish labor, 
materials, or equipment for use in the performance 
of the Construction Contract. The term Claimant 
also includes any individual or entity that has 
rightfully asserted a claim under an applicable 
mechanic’s lien or similar statute against the real 
property upon which the Project is located. The 
intent of this Bond shall be to include without 
limitation in the terms of “labor, materials, or 
equipment” that part of the water, gas, power, light, 
heat, oil, gasoline, telephone service, or rental 
equipment used in the Construction Contract, 
architectural and engineering services required for 
performance of the work of the Contractor and the 
Contractor’s subcontractors, and all other items for 
which a mechanic’s lien may be asserted in the 
jurisdiction where the labor, materials, or 
equipment were furnished. 

16.3  Construction Contract: The agreement between the 
Owner and Contractor identified on the cover page, 
including all Contract Documents and all changes 
made to the agreement and the Contract 
Documents. 

16.4  Owner Default: Failure of the Owner, which has not 
been remedied or waived, to pay the Contractor as 
required under the Construction Contract or to 
perform and complete or comply with the other 
material terms of the Construction Contract. 

16.5  Contract Documents: All the documents that 
comprise the agreement between the Owner and 
Contractor. 

17.  If this Bond is issued for an agreement between a 
contractor and subcontractor, the term Contractor in this 
Bond shall be deemed to be Subcontractor and the term 
Owner shall be deemed to be Contractor. 

18. Modifications to this Bond are as follows: 
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CONTRACTOR’S AFFIDAVIT CONCERNING TAXES 
CITY OF DRIGGS 

SH-33 MULTI-MODAL PATHWAY 
 
 
STATE OF __Idaho_________________ 
 
COUNTY OF __Teton_______________ 
 

Pursuant to the Idaho Code, Title 63, Chapter 15, I, the undersigned, being duly 
sworn, depose and certify that all taxes, excises and license fees due to taxing units in the 
State of Idaho, for which I or my property is liable then due or delinquent, have been 
paid, or secured to the satisfaction of the respective taxing units. 
 
 

_______________________________________ 
(Name of Contractor) 

 
 

_______________________________________ 
Address 

 
 

_______________________________________ 
City and State 

 
 

By:____________________________________ 
(Signature) 

 
 
Subscribed and sworn to before me this______________day of _______________, 2024 
 
 

_______________________________________ 
Notary Public 

 
 

Residing at_____________________________ 
 
 
_______________________________________ 
Commission Expires 
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NOTICE OF AWARD 
SH-33 MULTI-MODAL PATHWAY 

Date of Issuance:    

Owner:   Owner's Contract No.:  

Engineer:  Engineer's Project No.:  

Project:  Contract Name:  

Bidder:  

Bidder’s Address:  

TO BIDDER: 

 You are notified that Owner has accepted your Bid dated [  _________________________________] for the 
above Contract, and that you are the Successful Bidder and are awarded a Contract for: 

 _____________________________________________________________________________________ . 
[describe Work, alternates, or sections of Work awarded] 

The Contract Price of the awarded Contract is:  $ ______              _ [note if subject to unit prices, or cost-plus] 

        [     ] unexecuted counterparts of the Agreement accompany this Notice of Award, and one copy of the 
Contract Documents accompanies this Notice of Award, or has been transmitted or made available to 
Bidder electronically. [revise if multiple copies accompany the Notice of Award] 

           a set of the Drawings will be delivered separately from the other Contract Documents.  

 You must comply with the following conditions precedent within 15 days of the date of receipt of this Notice 
of Award: 
 

1. Deliver to Owner [  ____]counterparts of the Agreement, fully executed by Bidder. 

2. Deliver with the executed Agreement(s) the Contract security [e.g., performance and payment bonds] 
and insurance documentation as specified in the Instructions to Bidders and General Conditions, 
Articles 2 and 6. 

3. Other conditions precedent (if any):  
 

 Failure to comply with these conditions within the time specified will entitle Owner to consider you in default, 
annul this Notice of Award, and declare your Bid security forfeited.   

 Within ten days after you comply with the above conditions, Owner will return to you one fully executed 
counterpart of the Agreement, together with any additional copies of the Contract Documents as indicated in 
Paragraph 2.02 of the General Conditions. 

Owner:  

  
                        Authorized Signature 

By:  

Title:  
 
Copy: Engineer 
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NOTICE TO PROCEED 
SH-33 MULTI-MODAL PATHWAY 

Owner:  Owner's Contract No.:  

Contractor:  Contractor’s Project No.:  

Engineer:  Engineer's Project No.:  

Project:  Contract Name:   

  Effective Date of Contract:  

 
TO CONTRACTOR: 
 
 Owner hereby notifies Contractor that the Contract Times under the above Contract will commence to run on 
[ _____________________, 2024].  [see Paragraph 4.01 of the General Conditions] 
 
On that date, Contractor shall start performing its obligations under the Contract Documents.  No Work shall be 
done at the Site prior to such date.  In accordance with the Agreement, the date of Substantial Completion is 
September 15, 2025, and the date of readiness for final payment is September 30, 2025. 
 

Before starting any Work at the Site, Contractor must comply with the following:  
[Note any access limitations, security procedures, or other restrictions] 

Owner:  

  

 Authorized Signature 
By:  

Title:  
Date Issued:  

 
Copy: Engineer 
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 Change Order No.  
 
Date of Issuance:  Effective Date:  

Owner:  Owner's Contract No.:  
Contractor:  Contractor’s Project No.:  
Engineer:  Engineer's Project No.:  
Project:  Contract Name:  
  
The Contract is  modified as follows upon execution of this Change Order: 

Description:  
 

 

Attachments:  [List documents supporting change]  
 

CHANGE IN CONTRACT PRICE CHANGE IN CONTRACT TIMES  
[note changes in Milestones if applicable] 

Original Contract Price: Original Contract Times: 
 Substantial Completion:    
$   Ready for Final Payment:    

 days or dates 
[Increase] [Decrease]  from previously approved Change 
Orders No.        to No.      : 

[Increase] [Decrease] from previously approved Change 
Orders No.        to No.       : 

 Substantial Completion:    
$   Ready for Final Payment:     

 days 
Contract Price prior to this Change Order: Contract Times prior to this Change Order: 
 Substantial Completion:    
$   Ready for Final Payment:    

 days or dates 
[Increase] [Decrease] of this Change Order: [Increase] [Decrease] of this Change Order: 
 Substantial Completion:    
$   Ready for Final Payment:     

 days or dates 
Contract Price incorporating this Change Order: Contract Times with all approved Change Orders: 
 Substantial Completion:    
$   Ready for Final Payment:    

 days or dates 
RECOMMENDED: ACCEPTED: ACCEPTED: 

By:  By:  By:  
 Engineer (if required)  Owner (Authorized Signature)  Contractor (Authorized Signature) 
Title:  Title

: 
 Title

: 
 

Date:  Date
:  

 Date
: 

 
 
Approved by Funding Agency (if 
applicable)  

By:    Date:  

Title:      
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Contractor's Application for Payment No.
Application Application Date:

Period:

To From (Contractor): Via (Engineer):

(Owner):

Project: Contract:

Owner's Contract No.: Contractor's Project No.: Engineer's Project No.:

1.  ORIGINAL CONTRACT PRICE...........................................................................$

2.  Net change by Change Orders......................................................................................$

3.  Current Contract Price (Line 1 ± 2)  ................................................................................................$

4.  TOTAL COMPLETED AND STORED TO DATE

     (Column F total on Progress Estimates)  .............................................................................................................$

5.  RETAINAGE: 

a. X Work Completed..............................................$

b. X Stored Material..............................................$

c. Total Retainage (Line 5.a + Line 5.b)............................................................................................................................$

6.  AMOUNT ELIGIBLE TO DATE (Line 4 - Line 5.c)....................................................................................................................$

7.  LESS PREVIOUS PAYMENTS (Line 6 from prior Application).......................................................................................................$

8.  AMOUNT DUE THIS APPLICATION  ....................................................................................................................................$

9. BALANCE TO FINISH, PLUS RETAINAGE

    (Column G total on Progress Estimates + Line 5.c above).....................................................................................................$

Contractor's Certification

   Payment of: $

   is recommended by:

   Payment of: $

   is approved by:

Contractor Signature

By: Date:    Approved by:

CHANGE ORDERS

(Date)

(Date)(Engineer)

(Owner)

NET CHANGE BY 

(Line 8 or other - attach explanation of the other amount)

(Date)

Funding or Financing Entity (if applicable)

Number Deductions

(Line 8 or other - attach explanation of the other amount)

TOTALS 

Additions

SH-33 MULTI-MODAL PATHWAY

City of Driggs

Approved Change Orders

Application For Payment 

Change Order Summary

The undersigned Contractor certifies, to the best of its knowledge, the following:
(1) All previous progress payments received from Owner on account of Work done under the Contract 
have been applied on account to discharge Contractor's legitimate obligations incurred in connection with 
the Work covered by prior Applications for Payment;
(2) Title to all Work, materials and equipment incorporated in said Work, or otherwise listed in or 
covered by this Application for Payment, will pass to Owner at time of payment free and clear of all 
Liens, security interests, and encumbrances (except such as are covered by a bond acceptable to Owner 
indemnifying Owner against any such Liens, security interest, or encumbrances); and
(3) All the Work covered by this Application for Payment is in accordance with the Contract Documents 
and is not defective.

EJCDC® C-620 Contractor's Application for Payment
© 2013 National Society of Professional Engineers for EJCDC.  All rights reserved. 
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Progress Estimate - Unit Price Work             Contractor's Application

For (Contract): Application Number:

Application Period: Application Date:

Totals

%                                         
(F / B)                                  Bid Item No. Description

Balance to Finish               
(B - F)

Contract Information

Item 
Quantity

Units Unit Price
Total Value           
of Item ($)

Item
Estimated 
Quantity 
Installed

Value of Work 
Installed to 

Date

Materials Presently 
Stored (not in C)

Total Completed 
and Stored to Date 

(D + E)

A B C D E F

EJCDC® C-620 Contractor's Application for Payment 
© 2013 National Society of Professional Engineers for EJCDC.  All rights reserved. 
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Progress Estimate - Lump Sum Work

For (Contract): Application Number:

Application Period: Application Date:

B C D Materials Presently Total Completed Balance to Finish

Stored (not in C or D)  and Stored to Date (B - F)

(C + D + E)

Contractor's Application

Scheduled Value ($)

A

This Period

FWork Completed

Totals

%                              
(F / B)                                      

GE

Specification Section 
No.

Description
From Previous Application 

(C+D)

EJCDC® C-620 Contractor's Application for Payment 
© 2013 National Society of Professional Engineers for EJCDC.  All rights reserved. 
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Stored Material Summary                                                 Contractor's Application

For (Contract): Application Number:

Application Period: Application Date:

B E G

Totals

D F
Stored Previously Incorporated in Work

Date Placed 
into Storage 

(Month/Year)

Amount                  
($)

Date (Month/ 
Year)

Amount                  
($)

Materials 
Remaining in 
Storage ($)                    
(D + E - F)

Amount Stored 
this Month ($)

Subtotal Amount 
Completed and 
Stored to Date     

(D + E)

Supplier 
Invoice No.

Submittal No. 
(with 

Specification 
Section No.)

A C

Bid 
Item 
No.

Storage 
Location

Description of Materials or Equipment Stored

EJCDC® C-620 Contractor's Application for Payment 
© 2013 National Society of Professional Engineers for EJCDC.  All rights reserved. 
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CERTIFICATE OF SUBSTANTIAL COMPLETION 
SH-33 MULTI-MODAL PATHWAY 

 Owner:  Owner's Contract No.:  
Contractor:  Contractor’s Project No.:  
Engineer:  Engineer's Project No.:  
Project:  Contract Name:  
  This [preliminary] [final] Certificate of Substantial Completion applies to:  

 All Work  The following specified portions of the Work: 
 
   
 Date of Substantial Completion  

The Work to which this Certificate applies has been inspected by authorized representatives of Owner, Contractor, and 
Engineer, and found to be substantially complete.  The Date of Substantial Completion of the Work or portion thereof 
designated above is hereby established, subject to the provisions of the Contract pertaining to Substantial Completion. 
The date of Substantial Completion in the final Certificate of Substantial Completion marks the commencement of the 
contractual correction period and applicable warranties required by the Contract.  

A punch list of items to be completed or corrected is attached to this Certificate.  This list may not be all-inclusive, and 
the failure to include any items on such list does not alter the responsibility of the Contractor to complete all Work in 
accordance with the Contract.   

The responsibilities between Owner and Contractor for security, operation, safety, maintenance, heat, utilities, 
insurance, and warranties upon Owner's use or occupancy of the Work shall be as provided in the Contract, except as 
amended as follows: [Note: Amendments of contractual responsibilities recorded in this Certificate should be the product 
of mutual agreement of Owner and Contractor; see Paragraph 15.03.D of the General Conditions.] 

Amendments to Owner's 
responsibilities:  None  

 As follows  
   
Amendments to 
Contractor's responsibilities:  None  

 As follows:  

 
The following documents are attached to and made a part of this Certificate: [punch list; others] 
 
This Certificate does not constitute an acceptance of Work not in accordance with the Contract Documents, nor is it a 
release of Contractor's obligation to complete the Work in accordance with the Contract. 
 

EXECUTED BY ENGINEER: RECEIVED: RECEIVED: 

By:  By:  By:  
 (Authorized signature)  Owner (Authorized Signature)  Contractor (Authorized Signature) 

Title:  Title:  Title:  

Date:  Date:   Date:  
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ARTICLE 1 – DEFINITIONS AND TERMINOLOGY 

1.01 Defined Terms 

A. Wherever used in the Bidding Requirements or Contract Documents, a term printed with 
initial capital letters, including the term’s singular and plural forms, will have the meaning 
indicated in the definitions below. In addition to terms specifically defined, terms with 
initial capital letters in the Contract Documents include references to identified articles and 
paragraphs, and the titles of other documents or forms. 

1. Addenda—Written or graphic instruments issued prior to the opening of Bids which 
clarify, correct, or change the Bidding Requirements or the proposed Contract 
Documents. 

2. Agreement—The written instrument, executed by Owner and Contractor, that sets 
forth the Contract Price and Contract Times, identifies the parties and the Engineer, 
and designates the specific items that are Contract Documents. 

3. Application for Payment—The form acceptable to Engineer which is to be used by 
Contractor during the course of the Work in requesting progress or final payments and 
which is to be accompanied by such supporting documentation as is required by the 
Contract Documents. 

4. Bid—The offer of a Bidder submitted on the prescribed form setting forth the prices 
for the Work to be performed. 

5. Bidder—An individual or entity that submits a Bid to Owner. 

6. Bidding Documents—The Bidding Requirements, the proposed Contract Documents, 
and all Addenda. 

7. Bidding Requirements—The advertisement or invitation to bid, Instructions to Bidders, 
Bid Bond or other Bid security, if any, the Bid Form, and the Bid with any attachments. 

8. Change Order—A document which is signed by Contractor and Owner and authorizes 
an addition, deletion, or revision in the Work or an adjustment in the Contract Price or 
the Contract Times, or other revision to the Contract, issued on or after the Effective 
Date of the Contract. 

9. Change Proposal—A written request by Contractor, duly submitted in compliance with 
the procedural requirements set forth herein, seeking an adjustment in Contract Price 
or Contract Times, or both; contesting an initial decision by Engineer concerning the 
requirements of the Contract Documents or the acceptability of Work under the 
Contract Documents; challenging a set-off against payments due; or seeking other 
relief with respect to the terms of the Contract. 

10. Claim—(a) A demand or assertion by Owner directly to Contractor, duly submitted in 
compliance with the procedural requirements set forth herein: seeking an adjustment 
of Contract Price or Contract Times, or both; contesting an initial decision by Engineer 
concerning the requirements of the Contract Documents or the acceptability of Work 
under the Contract Documents; contesting Engineer’s decision regarding a Change 
Proposal; seeking resolution of a contractual issue that Engineer has declined to 
address; or seeking other relief with respect to the terms of the Contract; or (b) a 
demand or assertion by Contractor directly to Owner, duly submitted in compliance 
with the procedural requirements set forth herein, contesting Engineer’s decision 
regarding a Change Proposal; or seeking resolution of a contractual issue that Engineer 
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has declined to address. A demand for money or services by a third party is not a 
Claim. 

11. Constituent of Concern—Asbestos, petroleum, radioactive materials, polychlorinated 
biphenyls (PCBs), hazardous waste, and any substance, product, waste, or other 
material of any nature whatsoever that is or becomes listed, regulated, or addressed 
pursuant to (a) the Comprehensive Environmental Response, Compensation and 
Liability Act, 42 U.S.C. §§9601 et seq. (“CERCLA”); (b) the Hazardous Materials 
Transportation Act, 49 U.S.C. §§5101 et seq.; (c) the Resource Conservation and 
Recovery Act, 42 U.S.C. §§6901 et seq. (“RCRA”); (d) the Toxic Substances Control Act, 
15 U.S.C. §§2601 et seq.; (e) the Clean Water Act, 33 U.S.C. §§1251 et seq.; (f) the 
Clean Air Act, 42 U.S.C. §§7401 et seq.; or (g) any other federal, state, or local statute, 
law, rule, regulation, ordinance, resolution, code, order, or decree regulating, relating 
to, or imposing liability or standards of conduct concerning, any hazardous, toxic, or 
dangerous waste, substance, or material. 

12. Contract—The entire and integrated written contract between the Owner and 
Contractor concerning the Work. 

13. Contract Documents—Those items so designated in the Agreement, and which 
together comprise the Contract. 

14. Contract Price—The money that Owner has agreed to pay Contractor for completion 
of the Work in accordance with the Contract Documents. . 

15. Contract Times—The number of days or the dates by which Contractor shall: (a) 
achieve Milestones, if any; (b) achieve Substantial Completion; and (c) complete the 
Work. 

16. Contractor—The individual or entity with which Owner has contracted for 
performance of the Work. 

17. Cost of the Work—See Paragraph 13.01 for definition. 

18. Drawings—The part of the Contract that graphically shows the scope, extent, and 
character of the Work to be performed by Contractor. 

19. Effective Date of the Contract—The date, indicated in the Agreement, on which the 
Contract becomes effective. 

20. Engineer—The individual or entity named as such in the Agreement. 

21. Field Order—A written order issued by Engineer which requires minor changes in the 
Work but does not change the Contract Price or the Contract Times. 

22. Hazardous Environmental Condition—The presence at the Site of Constituents of 
Concern in such quantities or circumstances that may present a danger to persons or 
property exposed thereto.  The presence at the Site of materials that are necessary for 
the execution of the Work, or that are to be incorporated in the Work, and that are 
controlled and contained pursuant to industry practices, Laws and Regulations, and 
the requirements of the Contract, does not establish a Hazardous Environmental 
Condition. 

23. Laws and Regulations; Laws or Regulations—Any and all applicable laws, statutes, 
rules, regulations, ordinances, codes, and orders of any and all governmental bodies, 
agencies, authorities, and courts having jurisdiction. 
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24. Liens—Charges, security interests, or encumbrances upon Contract-related funds, real 
property, or personal property. 

25. Milestone—A principal event in the performance of the Work that the Contract 
requires Contractor to achieve by an intermediate completion date or by a time prior 
to Substantial Completion of all the Work. 

26. Notice of Award—The written notice by Owner to a Bidder of Owner’s acceptance of 
the Bid. 

27. Notice to Proceed—A written notice by Owner to Contractor fixing the date on which 
the Contract Times will commence to run and on which Contractor shall start to 
perform the Work. 

28. Owner—The individual or entity with which Contractor has contracted regarding the 
Work, and which has agreed to pay Contractor for the performance of the Work, 
pursuant to the terms of the Contract. 

29. Progress Schedule—A schedule, prepared and maintained by Contractor, describing 
the sequence and duration of the activities comprising the Contractor’s plan to 
accomplish the Work within the Contract Times. 

30. Project—The total undertaking to be accomplished for Owner by engineers, 
contractors, and others, including planning, study, design, construction, testing, 
commissioning, and start-up, and of which the Work to be performed under the 
Contract Documents is a part. 

31. Project Manual—The written documents prepared for, or made available for, 
procuring and constructing the Work, including but not limited to the Bidding 
Documents or other construction procurement documents, geotechnical and existing 
conditions information, the Agreement, bond forms, General Conditions, 
Supplementary Conditions, and Specifications. The contents of the Project Manual 
may be bound in one or more volumes. 

32. Resident Project Representative—The authorized representative of Engineer assigned 
to assist Engineer at the Site. As used herein, the term Resident Project Representative 
or “RPR” includes any assistants or field staff of Resident Project Representative. 

33. Samples—Physical examples of materials, equipment, or workmanship that are 
representative of some portion of the Work and that establish the standards by which 
such portion of the Work will be judged. 

34. Schedule of Submittals—A schedule, prepared and maintained by Contractor, of 
required submittals and the time requirements for Engineer’s review of the submittals 
and the performance of related construction activities. 

35. Schedule of Values—A schedule, prepared and maintained by Contractor, allocating 
portions of the Contract Price to various portions of the Work and used as the basis for 
reviewing Contractor’s Applications for Payment. 

36. Shop Drawings—All drawings, diagrams, illustrations, schedules, and other data or 
information that are specifically prepared or assembled by or for Contractor and 
submitted by Contractor to illustrate some portion of the Work.  Shop Drawings, 
whether approved or not, are not Drawings and are not Contract Documents. 
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37. Site—Lands or areas indicated in the Contract Documents as being furnished by Owner 
upon which the Work is to be performed, including rights-of-way and easements, and 
such other lands furnished by Owner which are designated for the use of Contractor. 

38. Specifications—The part of the Contract that consists of written requirements for 
materials, equipment, systems, standards, and workmanship as applied to the Work, 
and certain administrative requirements and procedural matters applicable to the 
Work. 

39. Subcontractor—An individual or entity having a direct contract with Contractor or with 
any other Subcontractor for the performance of a part of the Work. 

40. Substantial Completion—The time at which the Work (or a specified part thereof) has 
progressed to the point where, in the opinion of Engineer, the Work (or a specified 
part thereof) is sufficiently complete, in accordance with the Contract Documents, so 
that the Work (or a specified part thereof) can be utilized for the purposes for which it 
is intended. The terms “substantially complete” and “substantially completed” as 
applied to all or part of the Work refer to Substantial Completion thereof. 

41. Successful Bidder—The Bidder whose Bid the Owner accepts, and to which the Owner 
makes an award of contract, subject to stated conditions. 

42. Supplementary Conditions—The part of the Contract that amends or supplements 
these General Conditions. 

43. Supplier—A manufacturer, fabricator, supplier, distributor, materialman, or vendor 
having a direct contract with Contractor or with any Subcontractor to furnish materials 
or equipment to be incorporated in the Work by Contractor or a Subcontractor. 

44. Technical Data—Those items expressly identified as Technical Data in the 
Supplementary Conditions, with respect to either (a) subsurface conditions at the Site, 
or physical conditions relating to existing surface or subsurface structures at the Site 
(except Underground Facilities) or (b) Hazardous Environmental Conditions at the Site. 
If no such express identifications of Technical Data have been made with respect to 
conditions at the Site, then the data contained in boring logs, recorded measurements 
of subsurface water levels, laboratory test results, and other factual, objective 
information regarding conditions at the Site that are set forth in any geotechnical or 
environmental report prepared for the Project and made available to Contractor are 
hereby defined as Technical Data with respect to conditions at the Site under 
Paragraphs 5.03, 5.04, and 5.06. 

45. Underground Facilities—All underground pipelines, conduits, ducts, cables, wires, 
manholes, vaults, tanks, tunnels, or other such facilities or attachments, and any 
encasements containing such facilities, including but not limited to those that convey 
electricity, gases, steam, liquid petroleum products, telephone or other 
communications, fiber optic transmissions, cable television, water, wastewater, storm 
water, other liquids or chemicals, or traffic or other control systems. 

46. Unit Price Work—Work to be paid for on the basis of unit prices. 

47. Work—The entire construction or the various separately identifiable parts thereof 
required to be provided under the Contract Documents. Work includes and is the 
result of performing or providing all labor, services, and documentation necessary to 
produce such construction; furnishing, installing, and incorporating all materials and 
equipment into such construction; and may include related services such as testing, 
start-up, and commissioning, all as required by the Contract Documents. 
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48. Work Change Directive—A written directive to Contractor issued on or after the 
Effective Date of the Contract, signed by Owner and recommended by Engineer, 
ordering an addition, deletion, or revision in the Work. 

1.02 Terminology 

A. The words and terms discussed in the following paragraphs are not defined but, when used 
in the Bidding Requirements or Contract Documents, have the indicated meaning. 

B. Intent of Certain Terms or Adjectives: 

1. The Contract Documents include the terms “as allowed,” “as approved,” “as ordered,” 
“as directed” or terms of like effect or import to authorize an exercise of professional 
judgment by Engineer. In addition, the adjectives “reasonable,” “suitable,” 
“acceptable,” “proper,” “satisfactory,” or adjectives of like effect or import are used to 
describe an action or determination of Engineer as to the Work. It is intended that 
such exercise of professional judgment, action, or determination will be solely to 
evaluate, in general, the Work for compliance with the information in the Contract 
Documents and with the design concept of the Project as a functioning whole as 
shown or indicated in the Contract Documents (unless there is a specific statement 
indicating otherwise). The use of any such term or adjective is not intended to and 
shall not be effective to assign to Engineer any duty or authority to supervise or direct 
the performance of the Work, or any duty or authority to undertake responsibility 
contrary to the provisions of Article 10 or any other provision of the Contract 
Documents. 

C. Day: 

1. The word “day” means a calendar day of 24 hours measured from midnight to the next 
midnight. 

D. Defective: 

1. The word “defective,” when modifying the word “Work,” refers to Work that is 
unsatisfactory, faulty, or deficient in that it: 

a. does not conform to the Contract Documents; or 

b. does not meet the requirements of any applicable inspection, reference standard, 
test, or approval referred to in the Contract Documents; or 

c. has been damaged prior to Engineer’s recommendation of final payment (unless 
responsibility for the protection thereof has been assumed by Owner at 
Substantial Completion in accordance with Paragraph 15.03 or 15.04). 

E. Furnish, Install, Perform, Provide: 

1. The word “furnish,” when used in connection with services, materials, or equipment, 
shall mean to supply and deliver said services, materials, or equipment to the Site (or 
some other specified location) ready for use or installation and in usable or operable 
condition. 

2. The word “install,” when used in connection with services, materials, or equipment, 
shall mean to put into use or place in final position said services, materials, or 
equipment complete and ready for intended use. 
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3. The words “perform” or “provide,” when used in connection with services, materials, 
or equipment, shall mean to furnish and install said services, materials, or equipment 
complete and ready for intended use. 

4. If the Contract Documents establish an obligation of Contractor with respect to 
specific services, materials, or equipment, but do not expressly use any of the four 
words “furnish,” “install,” “perform,” or “provide,” then Contractor shall furnish and 
install said services, materials, or equipment complete and ready for intended use. 

F. Unless stated otherwise in the Contract Documents, words or phrases that have a well-
known technical or construction industry or trade meaning are used in the Contract 
Documents in accordance with such recognized meaning. 

ARTICLE 2 – PRELIMINARY MATTERS 

2.01 Delivery of Bonds and Evidence of Insurance 

A. Bonds: When Contractor delivers the executed counterparts of the Agreement to Owner, 
Contractor shall also deliver to Owner such bonds as Contractor may be required to furnish. 

B. Evidence of Contractor’s Insurance: When Contractor delivers the executed counterparts of 
the Agreement to Owner, Contractor shall also deliver to Owner, with copies to each 
named insured and additional insured (as identified in the Supplementary Conditions or 
elsewhere in the Contract), the certificates and other evidence of insurance required to be 
provided by Contractor in accordance with Article 6. 

C. Evidence of Owner’s Insurance: After receipt of the executed counterparts of the 
Agreement and all required bonds and insurance documentation, Owner shall promptly 
deliver to Contractor, with copies to each named insured and additional insured (as 
identified in the Supplementary Conditions or otherwise), the certificates and other 
evidence of insurance required to be provided by Owner under Article 6. 

2.02 Copies of Documents 

A. Owner shall furnish to Contractor four printed copies of the Contract (including one fully 
executed counterpart of the Agreement), and one copy in electronic portable document 
format (PDF). Additional printed copies will be furnished upon request at the cost of 
reproduction. 

B. Owner shall maintain and safeguard at least one original printed record version of the 
Contract, including Drawings and Specifications signed and sealed by Engineer and other 
design professionals.  Owner shall make such original printed record version of the Contract 
available to Contractor for review. Owner may delegate the responsibilities under this 
provision to Engineer. 

2.03   Before Starting Construction 

A. Preliminary Schedules: Within 10 days after the Effective Date of the Contract (or as 
otherwise specifically required by the Contract Documents), Contractor shall submit to 
Engineer for timely review: 

1. a preliminary Progress Schedule indicating the times (numbers of days or dates) for 
starting and completing the various stages of the Work, including any Milestones 
specified in the Contract; 

2. a preliminary Schedule of Submittals; and 
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3. a preliminary Schedule of Values for all of the Work which includes quantities and 
prices of items which when added together equal the Contract Price and subdivides 
the Work into component parts in sufficient detail to serve as the basis for progress 
payments during performance of the Work. Such prices will include an appropriate 
amount of overhead and profit applicable to each item of Work. 

2.04 Preconstruction Conference; Designation of Authorized Representatives 

A. Before any Work at the Site is started, a conference attended by Owner, Contractor, 
Engineer, and others as appropriate will be held to establish a working understanding 
among the parties as to the Work and to discuss the schedules referred to in Paragraph 
2.03.A, procedures for handling Shop Drawings, Samples, and other submittals, processing 
Applications for Payment, electronic or digital transmittals, and maintaining required 
records. 

B. At this conference Owner and Contractor each shall designate, in writing, a specific 
individual to act as its authorized representative with respect to the services and 
responsibilities under the Contract.  Such individuals shall have the authority to transmit 
and receive information, render decisions relative to the Contract, and otherwise act on 
behalf of each respective party. 

2.05 Initial Acceptance of Schedules 

A. At least 10 days before submission of the first Application for Payment a conference, 
attended by Contractor, Engineer, and others as appropriate, will be held to review for 
acceptability to Engineer as provided below the schedules submitted in accordance with 
Paragraph 2.03.A. Contractor shall have an additional 10 days to make corrections and 
adjustments and to complete and resubmit the schedules. No progress payment shall be 
made to Contractor until acceptable schedules are submitted to Engineer. 

1. The Progress Schedule will be acceptable to Engineer if it provides an orderly 
progression of the Work to completion within the Contract Times. Such acceptance 
will not impose on Engineer responsibility for the Progress Schedule, for sequencing, 
scheduling, or progress of the Work, nor interfere with or relieve Contractor from 
Contractor’s full responsibility therefor. 

2. Contractor’s Schedule of Submittals will be acceptable to Engineer if it provides a 
workable arrangement for reviewing and processing the required submittals. 

3. Contractor’s Schedule of Values will be acceptable to Engineer as to form and 
substance if it provides a reasonable allocation of the Contract Price to the component 
parts of the Work. 

2.06 Electronic Transmittals 

A. Except as otherwise stated elsewhere in the Contract, the Owner, Engineer, and Contractor 
may transmit, and shall accept, Project-related correspondence, text, data, documents, 
drawings, information, and graphics, including but not limited to Shop Drawings and other 
submittals, in electronic media or digital format, either directly, or through access to a 
secure Project website. 

B. If the Contract does not establish protocols for electronic or digital transmittals, then 
Owner, Engineer, and Contractor shall jointly develop such protocols. 

C. When transmitting items in electronic media or digital format, the transmitting party makes 
no representations as to long term compatibility, usability, or readability of the items 
resulting from the recipient’s use of software application packages, operating systems, or 
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computer hardware differing from those used in the drafting or transmittal of the items, or 
from those established in applicable transmittal protocols. 

ARTICLE 3 – DOCUMENTS: INTENT, REQUIREMENTS, REUSE 

3.01 Intent 

A. The Contract Documents are complementary; what is required by one is as binding as if 
required by all. 

B. It is the intent of the Contract Documents to describe a functionally complete project (or 
part thereof) to be constructed in accordance with the Contract Documents. 

C. Unless otherwise stated in the Contract Documents, if there is a discrepancy between the 
electronic or digital versions of the Contract Documents (including any printed copies 
derived from such electronic or digital versions) and the printed record version, the printed 
record version shall govern. 

D. The Contract supersedes prior negotiations, representations, and agreements, whether 
written or oral. 

E. Engineer will issue clarifications and interpretations of the Contract Documents as provided 
herein. 

3.02 Reference Standards 

A. Standards Specifications, Codes, Laws and Regulations 

1. Reference in the Contract Documents to standard specifications, manuals, reference 
standards, or codes of any technical society, organization, or association, or to Laws or 
Regulations, whether such reference be specific or by implication, shall mean the 
standard specification, manual, reference standard, code, or Laws or Regulations in 
effect at the time of opening of Bids (or on the Effective Date of the Contract if there 
were no Bids), except as may be otherwise specifically stated in the Contract 
Documents. 

2. No provision of any such standard specification, manual, reference standard, or code, 
or any instruction of a Supplier, shall be effective to change the duties or 
responsibilities of Owner, Contractor, or Engineer, or any of their subcontractors, 
consultants, agents, or employees, from those set forth in the part of the Contract 
Documents prepared by or for Engineer. No such provision or instruction shall be 
effective to assign to Owner, Engineer, or any of their officers, directors, members, 
partners, employees, agents, consultants, or subcontractors, any duty or authority to 
supervise or direct the performance of the Work or any duty or authority to undertake 
responsibility inconsistent with the provisions of the part of the Contract Documents 
prepared by or for Engineer. 

3.03 Reporting and Resolving Discrepancies 

A. Reporting Discrepancies: 

1. Contractor’s Verification of Figures and Field Measurements: Before undertaking each 
part of the Work, Contractor shall carefully study the Contract Documents, and check 
and verify pertinent figures and dimensions therein, particularly with respect to 
applicable field measurements. Contractor shall promptly report in writing to Engineer 
any conflict, error, ambiguity, or discrepancy that Contractor discovers, or has actual 
knowledge of, and shall not proceed with any Work affected thereby until the conflict, 
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error, ambiguity, or discrepancy is resolved, by a clarification or interpretation by 
Engineer, or by an amendment or supplement to the Contract Documents issued 
pursuant to Paragraph 11.01. 

2. Contractor’s Review of Contract Documents: If, before or during the performance of 
the Work, Contractor discovers any conflict, error, ambiguity, or discrepancy within 
the Contract Documents, or between the Contract Documents and (a) any applicable 
Law or Regulation, (b) actual field conditions, (c) any standard specification, manual, 
reference standard, or code, or (d) any instruction of any Supplier, then Contractor 
shall promptly report it to Engineer in writing. Contractor shall not proceed with the 
Work affected thereby (except in an emergency as required by Paragraph 7.15) until 
the conflict, error, ambiguity, or discrepancy is resolved, by a clarification or 
interpretation by Engineer, or by an amendment or supplement to the Contract 
Documents issued pursuant to Paragraph 11.01. 

3. Contractor shall not be liable to Owner or Engineer for failure to report any conflict, 
error, ambiguity, or discrepancy in the Contract Documents unless Contractor had 
actual knowledge thereof. 

B. Resolving Discrepancies: 

1. Except as may be otherwise specifically stated in the Contract Documents, the 
provisions of the part of the Contract Documents prepared by or for Engineer shall 
take precedence in resolving any conflict, error, ambiguity, or discrepancy between 
such provisions of the Contract Documents and: 

a. the provisions of any standard specification, manual, reference standard, or code, 
or the instruction of any Supplier (whether or not specifically incorporated by 
reference as a Contract Document); or 

b. the provisions of any Laws or Regulations applicable to the performance of the 
Work (unless such an interpretation of the provisions of the Contract Documents 
would result in violation of such Law or Regulation). 

3.04 Requirements of the Contract Documents 

A. During the performance of the Work and until final payment, Contractor and Owner shall 
submit to the Engineer all matters in question concerning the requirements of the Contract 
Documents (sometimes referred to as requests for information or interpretation—RFIs), or 
relating to the acceptability of the Work under the Contract Documents, as soon as possible 
after such matters arise. Engineer will be the initial interpreter of the requirements of the 
Contract Documents, and judge of the acceptability of the Work thereunder. 

B. Engineer will, with reasonable promptness, render a written clarification, interpretation, or 
decision on the issue submitted, or initiate an amendment or supplement to the Contract 
Documents. Engineer’s written clarification, interpretation, or decision will be final and 
binding on Contractor, unless it appeals by submitting a Change Proposal, and on Owner, 
unless it appeals by filing a Claim. 

C. If a submitted matter in question concerns terms and conditions of the Contract 
Documents that do not involve (1) the performance or acceptability of the Work under the 
Contract Documents, (2) the design (as set forth in the Drawings, Specifications, or 
otherwise), or (3) other engineering or technical matters, then Engineer will promptly give 
written notice to Owner and Contractor that Engineer is unable to provide a decision or 
interpretation. If Owner and Contractor are unable to agree on resolution of such a matter 
in question, either party may pursue resolution as provided in Article 12. 
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3.05 Reuse of Documents 

A. Contractor and its Subcontractors and Suppliers shall not: 

1. have or acquire any title to or ownership rights in any of the Drawings, Specifications, 
or other documents (or copies of any thereof) prepared by or bearing the seal of 
Engineer or its consultants, including electronic media editions, or reuse any such 
Drawings, Specifications, other documents, or copies thereof on extensions of the 
Project or any other project without written consent of Owner and Engineer and 
specific written verification or adaptation by Engineer; or 

2. have or acquire any title or ownership rights in any other Contract Documents, reuse 
any such Contract Documents for any purpose without Owner’s express written 
consent, or violate any copyrights pertaining to such Contract Documents. 

B. The prohibitions of this Paragraph 3.05 will survive final payment, or termination of the 
Contract. Nothing herein shall preclude Contractor from retaining copies of the Contract 
Documents for record purposes. 

ARTICLE 4 – COMMENCEMENT AND PROGRESS OF THE WORK 

4.01 Commencement of Contract Times; Notice to Proceed 

A. The Contract Times will commence to run on the thirtieth day after the Effective Date of 
the Contract or, if a Notice to Proceed is given, on the day indicated in the Notice to 
Proceed. A Notice to Proceed may be given at any time within 30 days after the Effective 
Date of the Contract. In no event will the Contract Times commence to run later than the 
sixtieth day after the day of Bid opening or the thirtieth day after the Effective Date of the 
Contract, whichever date is earlier. 

4.02 Starting the Work 

A. Contractor shall start to perform the Work on the date when the Contract Times 
commence to run. No Work shall be done at the Site prior to such date. 

4.03 Reference Points 

A. Owner shall provide engineering surveys to establish reference points for construction 
which in Engineer’s judgment are necessary to enable Contractor to proceed with the 
Work. Contractor shall be responsible for laying out the Work, shall protect and preserve 
the established reference points and property monuments, and shall make no changes or 
relocations without the prior written approval of Owner. Contractor shall report to 
Engineer whenever any reference point or property monument is lost or destroyed or 
requires relocation because of necessary changes in grades or locations, and shall be 
responsible for the accurate replacement or relocation of such reference points or property 
monuments by professionally qualified personnel. 

4.04 Progress Schedule 

A. Contractor shall adhere to the Progress Schedule established in accordance with Paragraph 
2.05 as it may be adjusted from time to time as provided below. 

1. Contractor shall submit to Engineer for acceptance (to the extent indicated in 
Paragraph 2.05) proposed adjustments in the Progress Schedule that will not result in 
changing the Contract Times. 
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2. Proposed adjustments in the Progress Schedule that will change the Contract Times 
shall be submitted in accordance with the requirements of Article 11. 

B. Contractor shall carry on the Work and adhere to the Progress Schedule during all disputes 
or disagreements with Owner. No Work shall be delayed or postponed pending resolution 
of any disputes or disagreements, or during any appeal process, except as permitted by 
Paragraph 16.04, or as Owner and Contractor may otherwise agree in writing. 

4.05 Delays in Contractor’s Progress 

A. If Owner, Engineer, or anyone for whom Owner is responsible, delays, disrupts, or 
interferes with the performance or progress of the Work, then Contractor shall be entitled 
to an equitable adjustment in the Contract Times and Contract Price. Contractor’s 
entitlement to an adjustment of the Contract Times is conditioned on such adjustment 
being essential to Contractor’s ability to complete the Work within the Contract Times. 

B. Contractor shall not be entitled to an adjustment in Contract Price or Contract Times for 
delay, disruption, or interference caused by or within the control of Contractor. Delay, 
disruption, and interference attributable to and within the control of a Subcontractor or 
Supplier shall be deemed to be within the control of Contractor. 

C. If Contractor’s performance or progress is delayed, disrupted, or interfered with by 
unanticipated causes not the fault of and beyond the control of Owner, Contractor, and 
those for which they are responsible, then Contractor shall be entitled to an equitable 
adjustment in Contract Times. Contractor’s entitlement to an adjustment of the Contract 
Times is conditioned on such adjustment being essential to Contractor’s ability to complete 
the Work within the Contract Times. Such an adjustment shall be Contractor’s sole and 
exclusive remedy for the delays, disruption, and interference described in this paragraph. 
Causes of delay, disruption, or interference that may give rise to an adjustment in Contract 
Times under this paragraph include but are not limited to the following: 

1. severe and unavoidable natural catastrophes such as fires, floods, epidemics, and 
earthquakes; 

2. abnormal weather conditions; 

3. acts or failures to act of utility owners (other than those performing other work at or 
adjacent to the Site by arrangement with the Owner, as contemplated in Article 8); 
and 

4. acts of war or terrorism. 

D. Delays, disruption, and interference to the performance or progress of the Work resulting 
from the existence of a differing subsurface or physical condition, an Underground Facility 
that was not shown or indicated by the Contract Documents, or not shown or indicated 
with reasonable accuracy, and those resulting from Hazardous Environmental Conditions, 
are governed by Article 5. 

E. Paragraph 8.03 governs delays, disruption, and interference to the performance or 
progress of the Work resulting from the performance of certain other work at or adjacent 
to the Site. 

F. Contractor shall not be entitled to an adjustment in Contract Price or Contract Times for 
any delay, disruption, or interference if such delay is concurrent with a delay, disruption, or 
interference caused by or within the control of Contractor. 
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G. Contractor must submit any Change Proposal seeking an adjustment in Contract Price or 
Contract Times under this paragraph within 30 days of the commencement of the delaying, 
disrupting, or interfering event. 

ARTICLE 5 – AVAILABILITY OF LANDS; SUBSURFACE AND PHYSICAL CONDITIONS; HAZARDOUS 
ENVIRONMENTAL CONDITIONS 

5.01 Availability of Lands 

A. Owner shall furnish the Site. Owner shall notify Contractor of any encumbrances or 
restrictions not of general application but specifically related to use of the Site with which 
Contractor must comply in performing the Work. 

B. Upon reasonable written request, Owner shall furnish Contractor with a current statement 
of record legal title and legal description of the lands upon which permanent improvements 
are to be made and Owner’s interest therein as necessary for giving notice of or filing a 
mechanic’s or construction lien against such lands in accordance with applicable Laws and 
Regulations. 

C. Contractor shall provide for all additional lands and access thereto that may be required for 
temporary construction facilities or storage of materials and equipment. 

5.02 Use of Site and Other Areas 

A. Limitation on Use of Site and Other Areas: 

1. Contractor shall confine construction equipment, temporary construction facilities, the 
storage of materials and equipment, and the operations of workers to the Site, 
adjacent areas that Contractor has arranged to use through construction easements or 
otherwise, and other adjacent areas permitted by Laws and Regulations, and shall not 
unreasonably encumber the Site and such other adjacent areas with construction 
equipment or other materials or equipment. Contractor shall assume full responsibility 
for (a) damage to the Site; (b) damage to any such other adjacent areas used for 
Contractor’s operations; (c) damage to any other adjacent land or areas; and (d) for 
injuries and losses sustained by the owners or occupants of any such land or areas; 
provided that such damage or injuries result from the performance of the Work or 
from other actions or conduct of the Contractor or those for which Contractor is 
responsible. 

2. If a damage or injury claim is made by the owner or occupant of any such land or area 
because of the performance of the Work, or because of other actions or conduct of 
the Contractor or those for which Contractor is responsible, Contractor shall (a) take 
immediate corrective or remedial action as required by Paragraph 7.12, or otherwise; 
(b) promptly attempt to settle the claim as to all parties through negotiations with 
such owner or occupant, or otherwise resolve the claim by arbitration or other dispute 
resolution proceeding, or at law; and (c) to the fullest extent permitted by Laws and 
Regulations, indemnify and hold harmless Owner and Engineer, and the officers, 
directors, members, partners, employees, agents, consultants and subcontractors of 
each and any of them from and against any such claim, and against all costs, losses, 
and damages (including but not limited to all fees and charges of engineers, architects, 
attorneys, and other professionals and all court or arbitration or other dispute 
resolution costs) arising out of or relating to any claim or action, legal or equitable, 
brought by any such owner or occupant against Owner, Engineer, or any other party 
indemnified hereunder to the extent caused directly or indirectly, in whole or in part 
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by, or based upon, Contractor’s performance of the Work, or because of other actions 
or conduct of the Contractor or those for which Contractor is responsible. 

B. Removal of Debris During Performance of the Work: During the progress of the Work the 
Contractor shall keep the Site and other adjacent areas free from accumulations of waste 
materials, rubbish, and other debris. Removal and disposal of such waste materials, 
rubbish, and other debris shall conform to applicable Laws and Regulations. 

C. Cleaning: Prior to Substantial Completion of the Work Contractor shall clean the Site and 
the Work and make it ready for utilization by Owner. At the completion of the Work 
Contractor shall remove from the Site and adjacent areas all tools, appliances, construction 
equipment and machinery, and surplus materials and shall restore to original condition all 
property not designated for alteration by the Contract Documents. 

D. Loading of Structures: Contractor shall not load nor permit any part of any structure to be 
loaded in any manner that will endanger the structure, nor shall Contractor subject any 
part of the Work or adjacent structures or land to stresses or pressures that will endanger 
them. 

5.03 Subsurface and Physical Conditions 

A. Reports and Drawings: The Supplementary Conditions identify: 

1. those reports known to Owner of explorations and tests of subsurface conditions at or 
adjacent to the Site; 

2. those drawings known to Owner of physical conditions relating to existing surface or 
subsurface structures at the Site (except Underground Facilities); and 

3. Technical Data contained in such reports and drawings. 

B. Reliance by Contractor on Technical Data Authorized: Contractor may rely upon the 
accuracy of the Technical Data expressly identified in the Supplementary Conditions with 
respect to such reports and drawings, but such reports and drawings are not Contract 
Documents. If no such express identification has been made, then Contractor may rely 
upon the accuracy of the Technical Data (as defined in Article 1) contained in any 
geotechnical or environmental report prepared for the Project and made available to 
Contractor. Except for such reliance on Technical Data, Contractor may not rely upon or 
make any claim against Owner or Engineer, or any of their officers, directors, members, 
partners, employees, agents, consultants, or subcontractors, with respect to: 

1. the completeness of such reports and drawings for Contractor’s purposes, including, 
but not limited to, any aspects of the means, methods, techniques, sequences, and 
procedures of construction to be employed by Contractor, and safety precautions and 
programs incident thereto; or 

2. other data, interpretations, opinions, and information contained in such reports or 
shown or indicated in such drawings; or 

3. any Contractor interpretation of or conclusion drawn from any Technical Data or any 
such other data, interpretations, opinions, or information. 
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5.04 Differing Subsurface or Physical Conditions 

A. Notice by Contractor: If Contractor believes that any subsurface or physical condition that is 
uncovered or revealed at the Site either: 

1. is of such a nature as to establish that any Technical Data on which Contractor is 
entitled to rely as provided in Paragraph 5.03 is materially inaccurate; or 

2. is of such a nature as to require a change in the Drawings or Specifications; or 

3. differs materially from that shown or indicated in the Contract Documents; or 

4. is of an unusual nature, and differs materially from conditions ordinarily encountered 
and generally recognized as inherent in work of the character provided for in the 
Contract Documents; 

then Contractor shall, promptly after becoming aware thereof and before further 
disturbing the subsurface or physical conditions or performing any Work in connection 
therewith (except in an emergency as required by Paragraph 7.15), notify Owner and 
Engineer in writing about such condition. Contractor shall not further disturb such 
condition or perform any Work in connection therewith (except with respect to an 
emergency) until receipt of a written statement permitting Contractor to do so. 

B. Engineer’s Review: After receipt of written notice as required by the preceding paragraph, 
Engineer will promptly review the subsurface or physical condition in question; determine 
the necessity of Owner’s obtaining additional exploration or tests with respect to the 
condition; conclude whether the condition falls within any one or more of the differing site 
condition categories in Paragraph 5.04.A above; obtain any pertinent cost or schedule 
information from Contractor; prepare recommendations to Owner regarding the 
Contractor’s resumption of Work in connection with the subsurface or physical condition in 
question and the need for any change in the Drawings or Specifications; and advise Owner 
in writing  of Engineer’s findings, conclusions, and recommendations. 

C. Owner’s Statement to Contractor Regarding Site Condition: After receipt of Engineer’s 
written findings, conclusions, and recommendations, Owner shall issue a written statement 
to Contractor (with a copy to Engineer) regarding the subsurface or physical condition in 
question, addressing the resumption of Work in connection with such condition, indicating 
whether any change in the Drawings or Specifications will be made, and adopting or 
rejecting Engineer’s written findings, conclusions, and recommendations, in whole or in 
part. 

D. Possible Price and Times Adjustments: 

1. Contractor shall be entitled to an equitable adjustment in Contract Price or Contract 
Times, or both, to the extent that the existence of a differing subsurface or physical 
condition, or any related delay, disruption, or interference, causes an increase or 
decrease in Contractor’s cost of, or time required for, performance of the Work; 
subject, however, to the following: 

a. such condition must fall within any one or more of the categories described in 
Paragraph 5.04.A; 

b. with respect to Work that is paid for on a unit price basis, any adjustment in 
Contract Price will be subject to the provisions of Paragraph 13.03; and, 
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c. Contractor’s entitlement to an adjustment of the Contract Times is conditioned 
on such adjustment being essential to Contractor’s ability to complete the Work 
within the Contract Times. 

2. Contractor shall not be entitled to any adjustment in the Contract Price or Contract 
Times with respect to a subsurface or physical condition if: 

a. Contractor knew of the existence of such condition at the time Contractor made a 
commitment to Owner with respect to Contract Price and Contract Times by the 
submission of a Bid or becoming bound under a negotiated contract, or 
otherwise; or 

b. the existence of such condition reasonably could have been discovered or 
revealed as a result of any examination, investigation, exploration, test, or study 
of the Site and contiguous areas expressly required by the Bidding Requirements 
or Contract Documents to be conducted by or for Contractor prior to Contractor’s 
making such commitment; or 

c. Contractor failed to give the written notice as required by Paragraph 5.04.A. 

3. If Owner and Contractor agree regarding Contractor’s entitlement to and the amount 
or extent of any adjustment in the Contract Price or Contract Times, or both, then any 
such adjustment shall be set forth in a Change Order. 

4. Contractor may submit a Change Proposal regarding its entitlement to or the amount 
or extent of any adjustment in the Contract Price or Contract Times, or both, no later 
than 30 days after Owner’s issuance of the Owner’s written statement to Contractor 
regarding the subsurface or physical condition in question. 

5.05 Underground Facilities 

A. Contractor’s Responsibilities: The information and data shown or indicated in the Contract 
Documents with respect to existing Underground Facilities at or adjacent to the Site is 
based on information and data furnished to Owner or Engineer by the owners of such 
Underground Facilities, including Owner, or by others. Unless it is otherwise expressly 
provided in the Supplementary Conditions: 

1. Owner and Engineer do not warrant or guarantee the accuracy or completeness of any 
such information or data provided by others; and 

2. the cost of all of the following will be included in the Contract Price, and Contractor 
shall have full responsibility for: 

a. reviewing and checking all information and data regarding existing Underground 
Facilities at the Site; 

b. locating all Underground Facilities shown or indicated in the Contract Documents 
as being at the Site; 

c. coordination of the Work with the owners (including Owner) of such 
Underground Facilities, during construction; and 

d. the safety and protection of all existing Underground Facilities at the Site, and 
repairing any damage thereto resulting from the Work. 

B. Notice by Contractor: If Contractor believes that an Underground Facility that is uncovered 
or revealed at the Site was not shown or indicated in the Contract Documents, or was not 
shown or indicated with reasonable accuracy, then Contractor shall, promptly after 
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becoming aware thereof and before further disturbing conditions affected thereby or 
performing any Work in connection therewith (except in an emergency as required by 
Paragraph 7.15), identify the owner of such Underground Facility and give written notice to 
that owner and to Owner and Engineer. 

C. Engineer’s Review: Engineer will promptly review the Underground Facility and conclude 
whether such Underground Facility was not shown or indicated in the Contract Documents, 
or was not shown or indicated with reasonable accuracy; obtain any pertinent cost or 
schedule information from Contractor; prepare recommendations to Owner regarding the 
Contractor’s resumption of Work in connection with the Underground Facility in question; 
determine the extent, if any, to which a change is required in the Drawings or Specifications 
to reflect and document the consequences of the existence or location of the Underground 
Facility; and advise Owner in writing  of Engineer’s findings, conclusions, and 
recommendations. During such time, Contractor shall be responsible for the safety and 
protection of such Underground Facility. 

D. Owner’s Statement to Contractor Regarding Underground Facility: After receipt of 
Engineer’s written findings, conclusions, and recommendations, Owner shall issue a written 
statement to Contractor (with a copy to Engineer) regarding the Underground Facility in 
question, addressing the resumption of Work in connection with such Underground Facility, 
indicating whether any change in the Drawings or Specifications will be made, and adopting 
or rejecting Engineer’s written findings, conclusions, and recommendations in whole or in 
part. 

E. Possible Price and Times Adjustments: 

1. Contractor shall be entitled to an equitable adjustment in the Contract Price or 
Contract Times, or both, to the extent that any existing Underground Facility at the 
Site that was not shown or indicated in the Contract Documents, or was not shown or 
indicated with reasonable accuracy, or any related delay, disruption, or interference, 
causes an increase or decrease in Contractor’s cost of, or time required for, 
performance of the Work; subject, however, to the following: 

a. Contractor did not know of and could not reasonably have been expected to be 
aware of or to have anticipated the existence or actual location of the 
Underground Facility in question; 

b. With respect to Work that is paid for on a unit price basis, any adjustment in 
Contract Price will be subject to the provisions of Paragraph 13.03; 

c. Contractor’s entitlement to an adjustment of the Contract Times is conditioned 
on such adjustment being essential to Contractor’s ability to complete the Work 
within the Contract Times; and 

d. Contractor gave the notice required in Paragraph 5.05.B. 

2. If Owner and Contractor agree regarding Contractor’s entitlement to and the amount 
or extent of any adjustment in the Contract Price or Contract Times, or both, then any 
such adjustment shall be set forth in a Change Order. 

3. Contractor may submit a Change Proposal regarding its entitlement to or the amount 
or extent of any adjustment in the Contract Price or Contract Times, or both, no later 
than 30 days after Owner’s issuance of the Owner’s written statement to Contractor 
regarding the Underground Facility in question. 
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5.06 Hazardous Environmental Conditions at Site 

A. Reports and Drawings: The Supplementary Conditions identify: 

1. those reports and drawings known to Owner relating to Hazardous Environmental 
Conditions that have been identified at or adjacent to the Site; and 

2. Technical Data contained in such reports and drawings. 

B. Reliance by Contractor on Technical Data Authorized: Contractor may rely upon the 
accuracy of the Technical Data expressly identified in the Supplementary Conditions with 
respect to such reports and drawings, but such reports and drawings are not Contract 
Documents. If no such express identification has been made, then Contractor may rely on 
the accuracy of the Technical Data (as defined in Article 1) contained in any geotechnical or 
environmental report prepared for the Project and made available to Contractor. Except for 
such reliance on Technical Data, Contractor may not rely upon or make any claim against 
Owner or Engineer, or any of their officers, directors, members, partners, employees, 
agents, consultants, or subcontractors with respect to: 

1. the completeness of such reports and drawings for Contractor’s purposes, including, 
but not limited to, any aspects of the means, methods, techniques, sequences and 
procedures of construction to be employed by Contractor and safety precautions and 
programs incident thereto; or 

2. other data, interpretations, opinions and information contained in such reports or 
shown or indicated in such drawings; or 

3. any Contractor interpretation of or conclusion drawn from any Technical Data or any 
such other data, interpretations, opinions or information. 

C. Contractor shall not be responsible for removing or remediating any Hazardous 
Environmental Condition encountered, uncovered, or revealed at the Site unless such 
removal or remediation is expressly identified in the Contract Documents to be within the 
scope of the Work. 

D. Contractor shall be responsible for controlling, containing, and duly removing all 
Constituents of Concern brought to the Site by Contractor, Subcontractors, Suppliers, or 
anyone else for whom Contractor is responsible, and for any associated costs; and for the 
costs of removing and remediating any Hazardous Environmental Condition created by the 
presence of any such Constituents of Concern. 

E. If Contractor encounters, uncovers, or reveals a Hazardous Environmental Condition whose 
removal or remediation is not expressly identified in the Contract Documents as being 
within the scope of the Work, or if Contractor or anyone for whom Contractor is 
responsible creates a Hazardous Environmental Condition, then Contractor shall 
immediately: (1) secure or otherwise isolate such condition; (2) stop all Work in connection 
with such condition and in any area affected thereby (except in an emergency as required 
by Paragraph 7.15); and (3) notify Owner and Engineer (and promptly thereafter confirm 
such notice in writing). Owner shall promptly consult with Engineer concerning the 
necessity for Owner to retain a qualified expert to evaluate such condition or take 
corrective action, if any. Promptly after consulting with Engineer, Owner shall take such 
actions as are necessary to permit Owner to timely obtain required permits and provide 
Contractor the written notice required by Paragraph 5.06.F. If Contractor or anyone for 
whom Contractor is responsible created the Hazardous Environmental Condition in 
question, then Owner may remove and remediate the Hazardous Environmental Condition, 
and impose a set-off against payments to account for the associated costs. 
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F. Contractor shall not resume Work in connection with such Hazardous Environmental 
Condition or in any affected area until after Owner has obtained any required permits 
related thereto, and delivered written notice to Contractor either (1) specifying that such 
condition and any affected area is or has been rendered safe for the resumption of Work, 
or (2) specifying any special conditions under which such Work may be resumed safely. 

G. If Owner and Contractor cannot agree as to entitlement to or on the amount or extent, if 
any, of any adjustment in Contract Price or Contract Times, or both, as a result of such 
Work stoppage or such special conditions under which Work is agreed to be resumed by 
Contractor, then within 30 days of Owner’s written notice regarding the resumption of 
Work, Contractor may submit a Change Proposal, or Owner may impose a set-off. 

H. If after receipt of such written notice Contractor does not agree to resume such Work 
based on a reasonable belief it is unsafe, or does not agree to resume such Work under 
such special conditions, then Owner may order the portion of the Work that is in the area 
affected by such condition to be deleted from the Work, following the contractual change 
procedures in Article 11. Owner may have such deleted portion of the Work performed by 
Owner’s own forces or others in accordance with Article 8. 

I. To the fullest extent permitted by Laws and Regulations, Owner shall indemnify and hold 
harmless Contractor, Subcontractors, and Engineer, and the officers, directors, members, 
partners, employees, agents, consultants, and subcontractors of each and any of them 
from and against all claims, costs, losses, and damages (including but not limited to all fees 
and charges of engineers, architects, attorneys, and other professionals and all court or 
arbitration or other dispute resolution costs) arising out of or relating to a Hazardous 
Environmental Condition, provided that such Hazardous Environmental Condition (1) was 
not shown or indicated in the Drawings, Specifications, or other Contract Documents, 
identified as Technical Data entitled to limited reliance pursuant to Paragraph 5.06.B,  or 
identified in the Contract Documents to be included within the scope of the Work, and (2) 
was not created by Contractor or by anyone for whom Contractor is responsible. Nothing in 
this Paragraph 5.06.I shall obligate Owner to indemnify any individual or entity from and 
against the consequences of that individual’s or entity’s own negligence. 

J. To the fullest extent permitted by Laws and Regulations, Contractor shall indemnify and 
hold harmless Owner and Engineer, and the officers, directors, members, partners, 
employees, agents, consultants, and subcontractors of each and any of them from and 
against all claims, costs, losses, and damages (including but not limited to all fees and 
charges of engineers, architects, attorneys, and other professionals and all court or 
arbitration or other dispute resolution costs) arising out of or relating to the failure to 
control, contain, or remove a Constituent of Concern brought to the Site by Contractor or 
by anyone for whom Contractor is responsible, or to a Hazardous Environmental Condition 
created by Contractor or by anyone for whom Contractor is responsible. Nothing in this 
Paragraph 5.06.J shall obligate Contractor to indemnify any individual or entity from and 
against the consequences of that individual’s or entity’s own negligence. 

K. The provisions of Paragraphs 5.03, 5.04, and 5.05 do not apply to the presence of 
Constituents of Concern or to a Hazardous Environmental Condition uncovered or revealed 
at the Site. 
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ARTICLE 6 – BONDS AND INSURANCE 

6.01 Performance, Payment, and Other Bonds 

A. Contractor shall furnish a performance bond and a payment bond, each in an amount at 
least equal to the Contract Price, as security for the faithful performance and payment of all 
of Contractor’s obligations under the Contract. These bonds shall remain in effect until one 
year after the date when final payment becomes due or until completion of the correction 
period specified in Paragraph 15.08, whichever is later, except as provided otherwise by 
Laws or Regulations, the Supplementary Conditions, or other specific provisions of the 
Contract. Contractor shall also furnish such other bonds as are required by the 
Supplementary Conditions or other specific provisions of the Contract. 

B. All bonds shall be in the form prescribed by the Contract except as provided otherwise by 
Laws or Regulations, and shall be executed by such sureties as are named in “Companies 
Holding Certificates of Authority as Acceptable Sureties on Federal Bonds and as 
Acceptable Reinsuring Companies” as published in Circular 570 (as amended and 
supplemented) by the Financial Management Service, Surety Bond Branch, U.S. 
Department of the Treasury. A bond signed by an agent or attorney-in-fact must be 
accompanied by a certified copy of that individual’s authority to bind the surety.  The 
evidence of authority shall show that it is effective on the date the agent or attorney-in-fact 
signed the accompanying bond. 

C. Contractor shall obtain the required bonds from surety companies that are duly licensed or 
authorized in the jurisdiction in which the Project is located to issue bonds in the required 
amounts. 

D. If the surety on a bond furnished by Contractor is declared bankrupt or becomes insolvent, 
or its right to do business is terminated in any state or jurisdiction where any part of the 
Project is located, or the surety ceases to meet the requirements above, then Contractor 
shall promptly notify Owner and Engineer and shall, within 20 days after the event giving 
rise to such notification, provide another bond and surety, both of which shall comply with 
the bond and surety requirements above. 

E. If Contractor has failed to obtain a required bond, Owner may exclude the Contractor from 
the Site and exercise Owner’s termination rights under Article 16. 

F. Upon request, Owner shall provide a copy of the payment bond to any Subcontractor, 
Supplier, or other person or entity claiming to have furnished labor or materials used in the 
performance of the Work. 

6.02 Insurance—General Provisions 

A. Owner and Contractor shall obtain and maintain insurance as required in this Article and in 
the Supplementary Conditions. 

B. All insurance required by the Contract to be purchased and maintained by Owner or 
Contractor shall be obtained from insurance companies that are duly licensed or 
authorized, in the state or jurisdiction in which the Project is located, to issue insurance 
policies for the required limits and coverages. Unless a different standard is indicated in the 
Supplementary Conditions, all companies that provide insurance policies required under 
this Contract shall have an A.M. Best rating of A-VII or better. 

C. Contractor shall deliver to Owner, with copies to each named insured and additional 
insured (as identified in this Article, in the Supplementary Conditions, or elsewhere in the 
Contract), certificates of insurance establishing that Contractor has obtained and is 
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maintaining the policies, coverages, and endorsements required by the Contract.  Upon 
request by Owner or any other insured, Contractor shall also furnish other evidence of such 
required insurance, including but not limited to copies of policies and endorsements, and 
documentation of applicable self-insured retentions and deductibles. Contractor may block 
out (redact) any confidential premium or pricing information contained in any policy or 
endorsement furnished under this provision. 

D. Owner shall deliver to Contractor, with copies to each named insured and additional 
insured (as identified in this Article, the Supplementary Conditions, or elsewhere in the 
Contract), certificates of insurance establishing that Owner has obtained and is maintaining 
the policies, coverages, and endorsements required of Owner by the Contract (if any).  
Upon request by Contractor or any other insured, Owner shall also provide other evidence 
of such required insurance (if any), including but not limited to copies of policies and 
endorsements, and documentation of applicable self-insured retentions and deductibles.  
Owner may block out (redact) any confidential premium or pricing information contained in 
any policy or endorsement furnished under this provision. 

E. Failure of Owner or Contractor to demand such certificates or other evidence of the other 
party’s full compliance with these insurance requirements, or failure of Owner or 
Contractor to identify a deficiency in compliance from the evidence provided, shall not be 
construed as a waiver of the other party’s obligation to obtain and maintain such insurance. 

F. If either party does not purchase or maintain all of the insurance required of such party by 
the Contract, such party shall notify the other party in writing of such failure to purchase 
prior to the start of the Work, or of such failure to maintain prior to any change in the 
required coverage. 

G. If Contractor has failed to obtain and maintain required insurance, Owner may exclude the 
Contractor from the Site, impose an appropriate set-off against payment, and exercise 
Owner’s termination rights under Article 16. 

H. Without prejudice to any other right or remedy, if a party has failed to obtain required 
insurance, the other party may elect to obtain equivalent insurance to protect such other 
party’s interests at the expense of the party who was required to provide such coverage, 
and the Contract Price shall be adjusted accordingly. 

I. Owner does not represent that insurance coverage and limits established in this Contract 
necessarily will be adequate to protect Contractor or Contractor’s interests. 

J. The insurance and insurance limits required herein shall not be deemed as a limitation on 
Contractor’s liability under the indemnities granted to Owner and other individuals and 
entities in the Contract. 

6.03 Contractor’s Insurance 

A. Workers’ Compensation: Contractor shall purchase and maintain workers’ compensation 
and employer’s liability insurance for: 

1. claims under workers’ compensation, disability benefits, and other similar employee 
benefit acts. 

2. United States Longshoreman and Harbor Workers’ Compensation Act and Jones Act 
coverage (if applicable). 

3. claims for damages because of bodily injury, occupational sickness or disease, or death 
of Contractor’s employees (by stop-gap endorsement in monopolist worker’s 
compensation states). 
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4. Foreign voluntary worker compensation (if applicable). 

B. Commercial General Liability—Claims Covered: Contractor shall purchase and maintain 
commercial general liability insurance, covering all operations by or on behalf of 
Contractor, on an occurrence basis, against: 

1. claims for damages because of bodily injury, sickness or disease, or death of any 
person other than Contractor’s employees. 

2. claims for damages insured by reasonably available personal injury liability coverage. 

3. claims for damages, other than to the Work itself, because of injury to or destruction 
of tangible property wherever located, including loss of use resulting therefrom. 

C. Commercial General Liability—Form and Content: Contractor’s commercial liability policy 
shall be written on a 1996 (or later) ISO commercial general liability form (occurrence form) 
and include the following coverages and endorsements: 

1. Products and completed operations coverage: 

a. Such insurance shall be maintained for three years after final payment. 

b. Contractor shall furnish Owner and each other additional insured (as identified in 
the Supplementary Conditions or elsewhere in the Contract) evidence of 
continuation of such insurance at final payment and three years thereafter. 

2. Blanket contractual liability coverage, to the extent permitted by law, including but not 
limited to coverage of Contractor’s contractual indemnity obligations in Paragraph 
7.18. 

3. Broad form property damage coverage. 

4. Severability of interest. 

5. Underground, explosion, and collapse coverage. 

6.  Personal injury coverage. 

7. Additional insured endorsements that include both ongoing operations and products 
and completed operations coverage through ISO Endorsements CG 20 10 10 01 and CG 
20 37 10 01 (together); or CG 20 10 07 04 and CG 20 37 07 04 (together); or their 
equivalent. 

8. For design professional additional insureds, ISO Endorsement CG 20 32 07 04, 
“Additional Insured—Engineers, Architects or Surveyors Not Engaged by the Named 
Insured” or its equivalent. 

D. Automobile liability: Contractor shall purchase and maintain automobile liability insurance 
against claims for damages because of bodily injury or death of any person or property 
damage arising out of the ownership, maintenance, or use of any motor vehicle. The 
automobile liability policy shall be written on an occurrence basis. 

E. Umbrella or excess liability: Contractor shall purchase and maintain umbrella or excess 
liability insurance written over the underlying employer’s liability, commercial general 
liability, and automobile liability insurance described in the paragraphs above. Subject to 
industry-standard exclusions, the coverage afforded shall follow form as to each and every 
one of the underlying policies. 

F. Contractor’s pollution liability insurance: Contractor shall purchase and maintain a policy 
covering third-party injury and property damage claims, including clean-up costs, as a result 
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of pollution conditions arising from Contractor’s operations and completed operations. This 
insurance shall be maintained for no less than three years after final completion. 

G. Additional insureds: The Contractor’s commercial general liability, automobile liability, 
umbrella or excess, and pollution liability policies shall include and list as additional 
insureds Owner and Engineer, and any individuals or entities identified in the 
Supplementary Conditions; include coverage for the respective officers, directors, 
members, partners, employees, agents, consultants, and subcontractors of each and any of 
all such additional insureds; and the insurance afforded to these additional insureds shall 
provide primary coverage for all claims covered thereby (including as applicable those 
arising from both ongoing and completed operations) on a non-contributory basis. 
Contractor shall obtain all necessary endorsements to support these requirements. 

H. Contractor’s professional liability insurance: If Contractor will provide or furnish 
professional services under this Contract, through a delegation of professional design 
services or otherwise, then Contractor shall be responsible for purchasing and maintaining 
applicable professional liability insurance. This insurance shall provide protection against 
claims arising out of performance of professional design or related services, and caused by 
a negligent error, omission, or act for which the insured party is legally liable. It shall be 
maintained throughout the duration of the Contract and for a minimum of two years after 
Substantial Completion. If such professional design services are performed by a 
Subcontractor, and not by Contractor itself, then the requirements of this paragraph may 
be satisfied through the purchasing and maintenance of such insurance by such 
Subcontractor. 

I. General provisions: The policies of insurance required by this Paragraph 6.03 shall: 

1. include at least the specific coverages provided in this Article. 

2. be written for not less than the limits of liability provided in this Article and in the 
Supplementary Conditions, or required by Laws or Regulations, whichever is greater. 

3. contain a provision or endorsement that the coverage afforded will not be canceled, 
materially changed, or renewal refused until at least 10 days prior written notice has 
been given to Contractor.  Within three days of receipt of any such written notice, 
Contractor shall provide a copy of the notice to Owner, Engineer, and each other 
insured under the policy. 

4. remain in effect at least until final payment (and longer if expressly required in this 
Article) and at all times thereafter when Contractor may be correcting, removing, or 
replacing defective Work as a warranty or correction obligation, or otherwise, or 
returning to the Site to conduct other tasks arising from the Contract Documents. 

5. be appropriate for the Work being performed and provide protection from claims that 
may arise out of or result from Contractor’s performance of the Work and Contractor’s 
other obligations under the Contract Documents, whether it is to be performed by 
Contractor, any Subcontractor or Supplier, or by anyone directly or indirectly 
employed by any of them to perform any of the Work, or by anyone for whose acts 
any of them may be liable. 

J. The coverage requirements for specific policies of insurance must be met by such policies, 
and not by reference to excess or umbrella insurance provided in other policies. 
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6.04 Owner’s Liability Insurance 

A. In addition to the insurance required to be provided by Contractor under Paragraph 6.03, 
Owner, at Owner’s option, may purchase and maintain at Owner’s expense Owner’s own 
liability insurance as will protect Owner against claims which may arise from operations 
under the Contract Documents. 

B. Owner’s liability policies, if any, operate separately and independently from policies 
required to be provided by Contractor, and Contractor cannot rely upon Owner’s liability 
policies for any of Contractor’s obligations to the Owner, Engineer, or third parties. 

6.05 Property Insurance 

A. Builder’s Risk: Unless otherwise provided in the Supplementary Conditions, Contractor shall 
purchase and maintain builder’s risk insurance upon the Work on a completed value basis, 
in the amount of the full insurable replacement cost thereof (subject to such deductible 
amounts as may be provided in the Supplementary Conditions or required by Laws and 
Regulations). This insurance shall: 

1. include the Owner and Contractor as named insureds, and all Subcontractors, and any 
individuals or entities required by the Supplementary Conditions to be insured under 
such builder’s risk policy, as insureds or named insureds. For purposes of the 
remainder of this Paragraph 6.05, Paragraphs 6.06 and 6.07, and any corresponding 
Supplementary Conditions, the parties required to be insured shall collectively be 
referred to as “insureds.” 

2. be written on a builder’s risk “all risk” policy form that shall at least include insurance 
for physical loss or damage to the Work, temporary buildings, falsework, and materials 
and equipment in transit, and shall insure against at least the following perils or causes 
of loss: fire; lightning; windstorm; riot; civil commotion; terrorism; vehicle impact; 
aircraft; smoke; theft; vandalism and malicious mischief; mechanical breakdown, 
boiler explosion, and artificially generated electric current; earthquake; volcanic 
activity, and other earth movement; flood; collapse; explosion; debris removal; 
demolition occasioned by enforcement of Laws and Regulations; water damage (other 
than that caused by flood); and such other perils or causes of loss as may be 
specifically required by the Supplementary Conditions. If insurance against mechanical 
breakdown, boiler explosion, and artificially generated electric current; earthquake; 
volcanic activity, and other earth movement; or flood, are not commercially available 
under builder’s risk policies, by endorsement or otherwise, such insurance may be 
provided through other insurance policies acceptable to Owner and Contractor. 

3. cover, as insured property, at least the following: (a) the Work and all materials, 
supplies, machinery, apparatus, equipment, fixtures, and other property of a similar 
nature that are to be incorporated into or used in the preparation, fabrication, 
construction, erection, or completion of the Work, including Owner-furnished or 
assigned property; (b) spare parts inventory required within the scope of the Contract; 
and (c) temporary works which are not intended to form part of the permanent 
constructed Work but which are intended to provide working access to the Site, or to 
the Work under construction, or which are intended to provide temporary support for 
the Work under construction, including scaffolding, form work, fences, shoring, 
falsework, and temporary structures. 

4. cover expenses incurred in the repair or replacement of any insured property 
(including but not limited to fees and charges of engineers and architects). 
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5. extend to cover damage or loss to insured property while in temporary storage at the 
Site or in a storage location outside the Site (but not including property stored at the 
premises of a manufacturer or Supplier). 

6. extend to cover damage or loss to insured property while in transit. 

7. allow for partial occupation or use of the Work by Owner, such that those portions of 
the Work that are not yet occupied or used by Owner shall remain covered by the 
builder’s risk insurance. 

8. allow for the waiver of the insurer’s subrogation rights, as set forth below. 

9. provide primary coverage for all losses and damages caused by the perils or causes of 
loss covered. 

10. not include a co-insurance clause. 

11. include an exception for ensuing losses from physical damage or loss with respect to 
any defective workmanship, design, or materials exclusions. 

12. include performance/hot testing and start-up. 

13. be maintained in effect, subject to the provisions herein regarding Substantial 
Completion and partial occupancy or use of the Work by Owner, until the Work is 
complete. 

B. Notice of Cancellation or Change: All the policies of insurance (and the certificates or other 
evidence thereof) required to be purchased and maintained in accordance with this 
Paragraph 6.05 will contain a provision or endorsement that the coverage afforded will not 
be canceled or materially changed or renewal refused until at least 10 days prior written 
notice has been given to the purchasing policyholder. Within three days of receipt of any 
such written notice, the purchasing policyholder shall provide a copy of the notice to each 
other insured. 

C. Deductibles: The purchaser of any required builder’s risk or property insurance shall pay for 
costs not covered because of the application of a policy deductible. 

D. Partial Occupancy or Use by Owner: If Owner will occupy or use a portion or portions of the 
Work prior to Substantial Completion of all the Work as provided in Paragraph 15.04, then 
Owner (directly, if it is the purchaser of the builder’s risk policy, or through Contractor) will 
provide notice of such occupancy or use to the builder’s risk insurer. The builder’s risk 
insurance shall not be canceled or permitted to lapse on account of any such partial use or 
occupancy; rather, those portions of the Work that are occupied or used by Owner may 
come off the builder’s risk policy, while those portions of the Work not yet occupied or 
used by Owner shall remain covered by the builder’s risk insurance. 

E. Additional Insurance: If Contractor elects to obtain other special insurance to be included in 
or supplement the builder’s risk or property insurance policies provided under this 
Paragraph 6.05, it may do so at Contractor’s expense. 

F. Insurance of Other Property: If the express insurance provisions of the Contract do not 
require or address the insurance of a property item or interest, such as tools, construction 
equipment, or other personal property owned by Contractor, a Subcontractor, or an 
employee of Contractor or a Subcontractor, then the entity or individual owning such 
property item will be responsible for deciding whether to insure it, and if so in what 
amount. 
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6.06 Waiver of Rights 

A. All policies purchased in accordance with Paragraph 6.05, expressly including the builder’s 
risk policy, shall contain provisions to the effect that in the event of payment of any loss or 
damage the insurers will have no rights of recovery against any insureds thereunder, or 
against Engineer or its consultants, or their officers, directors, members, partners, 
employees, agents, consultants, or subcontractors. Owner and Contractor waive all rights 
against each other and the respective officers, directors, members, partners, employees, 
agents, consultants, and subcontractors of each and any of them, for all losses and 
damages caused by, arising out of, or resulting from any of the perils or causes of loss 
covered by such policies and any other property insurance applicable to the Work; and, in 
addition, waive all such rights against Engineer, its consultants, all Subcontractors, all 
individuals or entities identified in the Supplementary Conditions as insureds, and the 
officers, directors, members, partners, employees, agents, consultants, and subcontractors 
of each and any of them, under such policies for losses and damages so caused. None of 
the above waivers shall extend to the rights that any party making such waiver may have to 
the proceeds of insurance held by Owner or Contractor as trustee or fiduciary, or otherwise 
payable under any policy so issued. 

B. Owner waives all rights against Contractor, Subcontractors, and Engineer, and the officers, 
directors, members, partners, employees, agents, consultants and subcontractors of each 
and any of them, for: 

1. loss due to business interruption, loss of use, or other consequential loss extending 
beyond direct physical loss or damage to Owner’s property or the Work caused by, 
arising out of, or resulting from fire or other perils whether or not insured by Owner; 
and 

2. loss or damage to the completed Project or part thereof caused by, arising out of, or 
resulting from fire or other insured peril or cause of loss covered by any property 
insurance maintained on the completed Project or part thereof by Owner during 
partial occupancy or use pursuant to Paragraph 15.04, after Substantial Completion 
pursuant to Paragraph 15.03, or after final payment pursuant to Paragraph 15.06. 

C. Any insurance policy maintained by Owner covering any loss, damage or consequential loss 
referred to in Paragraph 6.06.B shall contain provisions to the effect that in the event of 
payment of any such loss, damage, or consequential loss, the insurers will have no rights of 
recovery against Contractor, Subcontractors, or Engineer, or the officers, directors, 
members, partners, employees, agents, consultants, or subcontractors of each and any of 
them. 

D. Contractor shall be responsible for assuring that the agreement under which a 
Subcontractor performs a portion of the Work contains provisions whereby the 
Subcontractor waives all rights against Owner, Contractor, all individuals or entities 
identified in the Supplementary Conditions as insureds, the Engineer and its consultants, 
and the officers, directors, members, partners, employees, agents, consultants, and 
subcontractors of each and any of them, for all losses and damages caused by, arising out 
of, relating to, or resulting from any of the perils or causes of loss covered by builder’s risk 
insurance and any other property insurance applicable to the Work. 

6.07 Receipt and Application of Property Insurance Proceeds 

A. Any insured loss under the builder’s risk and other policies of insurance required by 
Paragraph 6.05 will be adjusted and settled with the named insured that purchased the 
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policy. Such named insured shall act as fiduciary for the other insureds, and give notice to 
such other insureds that adjustment and settlement of a claim is in progress. Any other 
insured may state its position regarding a claim for insured loss in writing within 15 days 
after notice of such claim. 

B. Proceeds for such insured losses may be made payable by the insurer either jointly to 
multiple insureds, or to the named insured that purchased the policy in its own right and as 
fiduciary for other insureds, subject to the requirements of any applicable mortgage clause. 
A named insured receiving insurance proceeds under the builder’s risk and other policies of 
insurance required by Paragraph 6.05 shall distribute such proceeds in accordance with 
such agreement as the parties in interest may reach, or as otherwise required under the 
dispute resolution provisions of this Contract or applicable Laws and Regulations. 

C. If no other special agreement is reached, the damaged Work shall be repaired or replaced, 
the money so received applied on account thereof, and the Work and the cost thereof 
covered by Change Order, if needed. 

ARTICLE 7 – CONTRACTOR’S RESPONSIBILITIES 

7.01 Supervision and Superintendence 

A. Contractor shall supervise, inspect, and direct the Work competently and efficiently, 
devoting such attention thereto and applying such skills and expertise as may be necessary 
to perform the Work in accordance with the Contract Documents. Contractor shall be solely 
responsible for the means, methods, techniques, sequences, and procedures of 
construction. 

B. At all times during the progress of the Work, Contractor shall assign a competent resident 
superintendent who shall not be replaced without written notice to Owner and Engineer 
except under extraordinary circumstances. 

7.02 Labor; Working Hours 

A. Contractor shall provide competent, suitably qualified personnel to survey and lay out the 
Work and perform construction as required by the Contract Documents. Contractor shall at 
all times maintain good discipline and order at the Site. 

B. Except as otherwise required for the safety or protection of persons or the Work or 
property at the Site or adjacent thereto, and except as otherwise stated in the Contract 
Documents, all Work at the Site shall be performed during regular working hours, Monday 
through Friday. Contractor will not perform Work on a Saturday, Sunday, or any legal 
holiday. Contractor may perform Work outside regular working hours or on Saturdays, 
Sundays, or legal holidays only with Owner’s written consent, which will not be 
unreasonably withheld. 

7.03 Services, Materials, and Equipment 

A. Unless otherwise specified in the Contract Documents, Contractor shall provide and 
assume full responsibility for all services, materials, equipment, labor, transportation, 
construction equipment and machinery, tools, appliances, fuel, power, light, heat, 
telephone, water, sanitary facilities, temporary facilities, and all other facilities and 
incidentals necessary for the performance, testing, start up, and completion of the Work, 
whether or not such items are specifically called for in the Contract Documents. 

B. All materials and equipment incorporated into the Work shall be of good quality and new, 
except as otherwise provided in the Contract Documents. All special warranties and 
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guarantees required by the Specifications shall expressly run to the benefit of Owner. If 
required by Engineer, Contractor shall furnish satisfactory evidence (including reports of 
required tests) as to the source, kind, and quality of materials and equipment. 

C. All materials and equipment shall be stored, applied, installed, connected, erected, 
protected, used, cleaned, and conditioned in accordance with instructions of the applicable 
Supplier, except as otherwise may be provided in the Contract Documents. 

7.04 “Or Equals” 

A. Whenever an item of material or equipment is specified or described in the Contract 
Documents by using the name of a proprietary item or the name of a particular Supplier, 
the Contract Price has been based upon Contractor furnishing such item as specified. The 
specification or description of such an item is intended to establish the type, function, 
appearance, and quality required. Unless the specification or description contains or is 
followed by words reading that no like, equivalent, or “or equal” item is permitted, 
Contractor may request that Engineer authorize the use of other items of material or 
equipment, or items from other proposed suppliers under the circumstances described 
below. 

1. If Engineer in its sole discretion determines that an item of material or equipment 
proposed by Contractor is functionally equal to that named and sufficiently similar so 
that no change in related Work will be required, Engineer shall deem it an “or equal” 
item. For the purposes of this paragraph, a proposed item of material or equipment 
will be considered functionally equal to an item so named if: 

a. in the exercise of reasonable judgment Engineer determines that: 

1) it is at least equal in materials of construction, quality, durability, 
appearance, strength, and design characteristics; 

2) it will reliably perform at least equally well the function and achieve the 
results imposed by the design concept of the completed Project as a 
functioning whole; 

3) it has a proven record of performance and availability of responsive service; 
and 

4) it is not objectionable to Owner. 

b. Contractor certifies that, if approved and incorporated into the Work: 

1) there will be no increase in cost to the Owner or increase in Contract Times; 
and 

2) it will conform substantially to the detailed requirements of the item named 
in the Contract Documents. 

B. Contractor’s Expense: Contractor shall provide all data in support of any proposed “or 
equal” item at Contractor’s expense. 

C. Engineer’s Evaluation and Determination: Engineer will be allowed a reasonable time to 
evaluate each “or-equal” request.  Engineer may require Contractor to furnish additional 
data about the proposed “or-equal” item. Engineer will be the sole judge of acceptability. 
No “or-equal” item will be ordered, furnished, installed, or utilized until Engineer’s review is 
complete and Engineer determines that the proposed item is an “or-equal”, which will be 
evidenced by an approved Shop Drawing or other written communication. Engineer will 
advise Contractor in writing of any negative determination. 
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D. Effect of Engineer’s Determination: Neither approval nor denial of an “or-equal” request 
shall result in any change in Contract Price. The Engineer’s denial of an “or-equal” request 
shall be final and binding, and may not be reversed through an appeal under any provision 
of the Contract Documents. 

E. Treatment as a Substitution Request: If Engineer determines that an item of material or 
equipment proposed by Contractor does not qualify as an “or-equal” item, Contractor may 
request that Engineer considered the proposed item as a substitute pursuant to Paragraph 
7.05. 

7.05 Substitutes 

A. Unless the specification or description of an item of material or equipment required to be 
furnished under the Contract Documents contains or is followed by words reading that no 
substitution is permitted, Contractor may request that Engineer authorize the use of other 
items of material or equipment under the circumstances described below. To the extent 
possible such requests shall be made before commencement of related construction at the 
Site. 

1. Contractor shall submit sufficient information as provided below to allow Engineer to 
determine if the item of material or equipment proposed is functionally equivalent to 
that named and an acceptable substitute therefor. Engineer will not accept requests 
for review of proposed substitute items of material or equipment from anyone other 
than Contractor. 

2. The requirements for review by Engineer will be as set forth in Paragraph 7.05.B, as 
supplemented by the Specifications, and as Engineer may decide is appropriate under 
the circumstances. 

3. Contractor shall make written application to Engineer for review of a proposed 
substitute item of material or equipment that Contractor seeks to furnish or use. The 
application: 

a. shall certify that the proposed substitute item will: 

1) perform adequately the functions and achieve the results called for by the 
general design, 

2) be similar in substance to that specified, and 

3) be suited to the same use as that specified. 

b. will state: 

1) the extent, if any, to which the use of the proposed substitute item will 
necessitate a change in Contract Times, 

2) whether use of the proposed substitute item in the Work will require a 
change in any of the Contract Documents (or in the provisions of any other 
direct contract with Owner for other work on the Project) to adapt the 
design to the proposed substitute item, and 

3) whether incorporation or use of the proposed substitute item in connection 
with the Work is subject to payment of any license fee or royalty. 

c. will identify: 

1) all variations of the proposed substitute item from that specified, and 
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2) available engineering, sales, maintenance, repair, and replacement services. 

d. shall contain an itemized estimate of all costs or credits that will result directly or 
indirectly from use of such substitute item, including but not limited to changes in 
Contract Price, shared savings, costs of redesign, and claims of other contractors 
affected by any resulting change. 

B. Engineer’s Evaluation and Determination: Engineer will be allowed a reasonable time to 
evaluate each substitute request, and to obtain comments and direction from Owner. 
Engineer may require Contractor to furnish additional data about the proposed substitute 
item. Engineer will be the sole judge of acceptability. No substitute will be ordered, 
furnished, installed, or utilized until Engineer’s review is complete and Engineer determines 
that the proposed item is an acceptable substitute. Engineer’s determination will be 
evidenced by a Field Order or a proposed Change Order accounting for the substitution 
itself and all related impacts, including changes in Contract Price or Contract Times. 
Engineer will advise Contractor in writing of any negative determination. 

C. Special Guarantee: Owner may require Contractor to furnish at Contractor’s expense a 
special performance guarantee or other surety with respect to any substitute. 

D. Reimbursement of Engineer’s Cost: Engineer will record Engineer’s costs in evaluating a 
substitute proposed or submitted by Contractor. Whether or not Engineer approves a 
substitute so proposed or submitted by Contractor, Contractor shall reimburse Owner for 
the reasonable charges of Engineer for evaluating each such proposed substitute. 
Contractor shall also reimburse Owner for the reasonable charges of Engineer for making 
changes in the Contract Documents (or in the provisions of any other direct contract with 
Owner) resulting from the acceptance of each proposed substitute. 

E. Contractor’s Expense: Contractor shall provide all data in support of any proposed 
substitute at Contractor’s expense. 

F. Effect of Engineer’s Determination: If Engineer approves the substitution request, 
Contractor shall execute the proposed Change Order and proceed with the substitution. 
The Engineer’s denial of a substitution request shall be final and binding, and may not be 
reversed through an appeal under any provision of the Contract Documents. Contractor 
may challenge the scope of reimbursement costs imposed under Paragraph 7.05.D, by 
timely submittal of a Change Proposal. 

7.06 Concerning Subcontractors, Suppliers, and Others 

A. Contractor may retain Subcontractors and Suppliers for the performance of parts of the 
Work.  Such Subcontractors and Suppliers must be acceptable to Owner. 

B. Contractor shall retain specific Subcontractors, Suppliers, or other individuals or entities for 
the performance of designated parts of the Work if required by the Contract to do so. 

C. Subsequent to the submittal of Contractor’s Bid or final negotiation of the terms of the 
Contract, Owner may not require Contractor to retain any Subcontractor, Supplier, or other 
individual or entity to furnish or perform any of the Work against which Contractor has 
reasonable objection. 

D. Prior to entry into any binding subcontract or purchase order, Contractor shall submit to 
Owner the identity of the proposed Subcontractor or Supplier (unless Owner has already 
deemed such proposed Subcontractor or Supplier acceptable, during the bidding process or 
otherwise). Such proposed Subcontractor or Supplier shall be deemed acceptable to Owner 
unless Owner raises a substantive, reasonable objection within five days. 
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E. Owner may require the replacement of any Subcontractor, Supplier, or other individual or 
entity retained by Contractor to perform any part of the Work. Owner also may require 
Contractor to retain specific replacements; provided, however, that Owner may not require 
a replacement to which Contractor has a reasonable objection. If Contractor has submitted 
the identity of certain Subcontractors, Suppliers, or other individuals or entities for 
acceptance by Owner, and Owner has accepted it (either in writing or by failing to make 
written objection thereto), then Owner may subsequently revoke the acceptance of any 
such Subcontractor, Supplier, or other individual or entity so identified solely on the basis 
of substantive, reasonable objection after due investigation. Contractor shall submit an 
acceptable replacement for the rejected Subcontractor, Supplier, or other individual or 
entity. 

F. If Owner requires the replacement of any Subcontractor, Supplier, or other individual or 
entity retained by Contractor to perform any part of the Work, then Contractor shall be 
entitled to an adjustment in Contract Price or Contract Times, or both, with respect to the 
replacement; and Contractor shall initiate a Change Proposal for such adjustment within 30 
days of Owner’s requirement of replacement. 

G. No acceptance by Owner of any such Subcontractor, Supplier, or other individual or entity, 
whether initially or as a replacement, shall constitute a waiver of the right of Owner to the 
completion of the Work in accordance with the Contract Documents. 

H. On a monthly basis Contractor shall submit to Engineer a complete list of all Subcontractors 
and Suppliers having a direct contract with Contractor, and of all other Subcontractors and 
Suppliers known to Contractor at the time of submittal. 

I. Contractor shall be fully responsible to Owner and Engineer for all acts and omissions of the 
Subcontractors, Suppliers, and other individuals or entities performing or furnishing any of 
the Work just as Contractor is responsible for Contractor’s own acts and omissions. 

J. Contractor shall be solely responsible for scheduling and coordinating the work of 
Subcontractors, Suppliers, and all other individuals or entities performing or furnishing any 
of the Work. 

K. Contractor shall restrict all Subcontractors, Suppliers, and such other individuals or entities 
performing or furnishing any of the Work from communicating with Engineer or Owner, 
except through Contractor or in case of an emergency, or as otherwise expressly allowed 
herein. 

L. The divisions and sections of the Specifications and the identifications of any Drawings shall 
not control Contractor in dividing the Work among Subcontractors or Suppliers or 
delineating the Work to be performed by any specific trade. 

M. All Work performed for Contractor by a Subcontractor or Supplier shall be pursuant to an 
appropriate contractual agreement that specifically binds the Subcontractor or Supplier to 
the applicable terms and conditions of the Contract Documents for the benefit of Owner 
and Engineer. 

N. Owner may furnish to any Subcontractor or Supplier, to the extent practicable, information 
about amounts paid to Contractor on account of Work performed for Contractor by the 
particular Subcontractor or Supplier. 
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O. Nothing in the Contract Documents: 

1. shall create for the benefit of any such Subcontractor, Supplier, or other individual or 
entity any contractual relationship between Owner or Engineer and any such 
Subcontractor, Supplier, or other individual or entity; nor 

2. shall create any obligation on the part of Owner or Engineer to pay or to see to the 
payment of any money due any such Subcontractor, Supplier, or other individual or 
entity except as may otherwise be required by Laws and Regulations. 

7.07 Patent Fees and Royalties 

A. Contractor shall pay all license fees and royalties and assume all costs incident to the use in 
the performance of the Work or the incorporation in the Work of any invention, design, 
process, product, or device which is the subject of patent rights or copyrights held by 
others. If a particular invention, design, process, product, or device is specified in the 
Contract Documents for use in the performance of the Work and if, to the actual 
knowledge of Owner or Engineer, its use is subject to patent rights or copyrights calling for 
the payment of any license fee or royalty to others, the existence of such rights shall be 
disclosed by Owner in the Contract Documents. 

B. To the fullest extent permitted by Laws and Regulations, Owner shall indemnify and hold 
harmless Contractor, and its officers, directors, members, partners, employees, agents, 
consultants, and subcontractors from and against all claims, costs, losses, and damages 
(including but not limited to all fees and charges of engineers, architects, attorneys, and 
other professionals, and all court or arbitration or other dispute resolution costs) arising 
out of or relating to any infringement of patent rights or copyrights incident to the use in 
the performance of the Work or resulting from the incorporation in the Work of any 
invention, design, process, product, or device specified in the Contract Documents, but not 
identified as being subject to payment of any license fee or royalty to others required by 
patent rights or copyrights. 

C. To the fullest extent permitted by Laws and Regulations, Contractor shall indemnify and 
hold harmless Owner and Engineer, and the officers, directors, members, partners, 
employees, agents, consultants and subcontractors of each and any of them from and 
against all claims, costs, losses, and damages (including but not limited to all fees and 
charges of engineers, architects, attorneys, and other professionals and all court or 
arbitration or other dispute resolution costs) arising out of or relating to any infringement 
of patent rights or copyrights incident to the use in the performance of the Work or 
resulting from the incorporation in the Work of any invention, design, process, product, or 
device not specified in the Contract Documents. 

7.08 Permits 

A. Unless otherwise provided in the Contract Documents, Contractor shall obtain and pay for 
all construction permits and licenses. Owner shall assist Contractor, when necessary, in 
obtaining such permits and licenses. Contractor shall pay all governmental charges and 
inspection fees necessary for the prosecution of the Work which are applicable at the time 
of the submission of Contractor’s Bid (or when Contractor became bound under a 
negotiated contract). Owner shall pay all charges of utility owners for connections for 
providing permanent service to the Work 
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7.09 Taxes 

A.  Contractor shall pay all sales, consumer, use, and other similar taxes required to be paid by 
Contractor in accordance with the Laws and Regulations of the place of the Project which 
are applicable during the performance of the Work. 

7.10 Laws and Regulations 

A. Contractor shall give all notices required by and shall comply with all Laws and Regulations 
applicable to the performance of the Work. Except where otherwise expressly required by 
applicable Laws and Regulations, neither Owner nor Engineer shall be responsible for 
monitoring Contractor’s compliance with any Laws or Regulations. 

B. If Contractor performs any Work or takes any other action knowing or having reason to 
know that it is contrary to Laws or Regulations, Contractor shall bear all resulting costs and 
losses, and shall indemnify and hold harmless Owner and Engineer, and the officers, 
directors, members, partners, employees, agents, consultants, and subcontractors of each 
and any of them from and against all claims, costs, losses, and damages (including but not 
limited to all fees and charges of engineers, architects, attorneys, and other professionals 
and all court or arbitration or other dispute resolution costs) arising out of or relating to 
such Work or other action. It shall not be Contractor’s responsibility to make certain that 
the Work described in the Contract Documents is in accordance with Laws and Regulations, 
but this shall not relieve Contractor of Contractor’s obligations under Paragraph 3.03. 

C. Owner or Contractor may give notice to the other party of any changes after the 
submission of Contractor’s Bid (or after the date when Contractor became bound under a 
negotiated contract) in Laws or Regulations having an effect on the cost or time of 
performance of the Work, including but not limited to changes in Laws or Regulations 
having an effect on procuring permits and on sales, use, value-added, consumption, and 
other similar taxes.  If Owner and Contractor are unable to agree on entitlement to or on 
the amount or extent, if any, of any adjustment in Contract Price or Contract Times 
resulting from such changes, then within 30 days of such notice Contractor may submit a 
Change Proposal, or Owner may initiate a Claim. 

7.11  Record Documents 

A. Contractor shall maintain in a safe place at the Site one printed record copy of all Drawings, 
Specifications, Addenda, Change Orders, Work Change Directives, Field Orders, written 
interpretations and clarifications, and approved Shop Drawings. Contractor shall keep such 
record documents in good order and annotate them to show changes made during 
construction. These record documents, together with all approved Samples, will be 
available to Engineer for reference. Upon completion of the Work, Contractor shall deliver 
these record documents to Engineer. 

7.12 Safety and Protection 

A. Contractor shall be solely responsible for initiating, maintaining, and supervising all safety 
precautions and programs in connection with the Work. Such responsibility does not 
relieve Subcontractors of their responsibility for the safety of persons or property in the 
performance of their work, nor for compliance with applicable safety Laws and Regulations.  
Contractor shall take all necessary precautions for the safety of, and shall provide the 
necessary protection to prevent damage, injury, or loss to: 

1. all persons on the Site or who may be affected by the Work; 
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2. all the Work and materials and equipment to be incorporated therein, whether in 
storage on or off the Site; and 

3. other property at the Site or adjacent thereto, including trees, shrubs, lawns, walks, 
pavements, roadways, structures, other work in progress, utilities, and Underground 
Facilities not designated for removal, relocation, or replacement in the course of 
construction. 

B. Contractor shall comply with all applicable Laws and Regulations relating to the safety of 
persons or property, or to the protection of persons or property from damage, injury, or 
loss; and shall erect and maintain all necessary safeguards for such safety and protection. 
Contractor shall notify Owner; the owners of adjacent property, Underground Facilities, 
and other utilities; and other contractors and utility owners performing work at or adjacent 
to the Site, when prosecution of the Work may affect them, and shall cooperate with them 
in the protection, removal, relocation, and replacement of their property or work in 
progress. 

C. Contractor shall comply with the applicable requirements of Owner’s safety programs, if 
any.  The Supplementary Conditions identify any Owner’s safety programs that are 
applicable to the Work. 

D. Contractor shall inform Owner and Engineer of the specific requirements of Contractor’s 
safety program with which Owner’s and Engineer’s employees and representatives must 
comply while at the Site. 

E. All damage, injury, or loss to any property referred to in Paragraph 7.12.A.2 or 7.12.A.3 
caused, directly or indirectly, in whole or in part, by Contractor, any Subcontractor, 
Supplier, or any other individual or entity directly or indirectly employed by any of them to 
perform any of the Work, or anyone for whose acts any of them may be liable, shall be 
remedied by Contractor at its expense (except damage or loss attributable to the fault of 
Drawings or Specifications or to the acts or omissions of Owner or Engineer or anyone 
employed by any of them, or anyone for whose acts any of them may be liable, and not 
attributable, directly or indirectly, in whole or in part, to the fault or negligence of 
Contractor or any Subcontractor, Supplier, or other individual or entity directly or indirectly 
employed by any of them). 

F. Contractor’s duties and responsibilities for safety and protection shall continue until such 
time as all the Work is completed and Engineer has issued a notice to Owner and 
Contractor in accordance with Paragraph 15.06.B that the Work is acceptable (except as 
otherwise expressly provided in connection with Substantial Completion). 

G. Contractor’s duties and responsibilities for safety and protection shall resume whenever 
Contractor or any Subcontractor or Supplier returns to the Site to fulfill warranty or 
correction obligations, or to conduct other tasks arising from the Contract Documents. 

7.13 Safety Representative 

A. Contractor shall designate a qualified and experienced safety representative at the Site 
whose duties and responsibilities shall be the prevention of accidents and the maintaining 
and supervising of safety precautions and programs. 

7.14 Hazard Communication Programs 

A. Contractor shall be responsible for coordinating any exchange of material safety data 
sheets or other hazard communication information required to be made available to or 
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exchanged between or among employers at the Site in accordance with Laws or 
Regulations. 

7.15 Emergencies 

A. In emergencies affecting the safety or protection of persons or the Work or property at the 
Site or adjacent thereto, Contractor is obligated to act to prevent threatened damage, 
injury, or loss. Contractor shall give Engineer prompt written notice if Contractor believes 
that any significant changes in the Work or variations from the Contract Documents have 
been caused thereby or are required as a result thereof. If Engineer determines that a 
change in the Contract Documents is required because of the action taken by Contractor in 
response to such an emergency, a Work Change Directive or Change Order will be issued. 

7.16 Shop Drawings, Samples, and Other Submittals 

A. Shop Drawing and Sample Submittal Requirements: 

1. Before submitting a Shop Drawing or Sample, Contractor shall have: 

a. reviewed and coordinated the Shop Drawing or Sample with other Shop Drawings 
and Samples and with the requirements of the Work and the Contract 
Documents; 

b. determined and verified all field measurements, quantities, dimensions, specified 
performance and design criteria, installation requirements, materials, catalog 
numbers, and similar information with respect thereto; 

c. determined and verified the suitability of all materials and equipment offered 
with respect to the indicated application, fabrication, shipping, handling, storage, 
assembly, and installation pertaining to the performance of the Work; and 

d. determined and verified all information relative to Contractor’s responsibilities 
for means, methods, techniques, sequences, and procedures of construction, and 
safety precautions and programs incident thereto. 

2. Each submittal shall bear a stamp or specific written certification that Contractor has 
satisfied Contractor’s obligations under the Contract Documents with respect to 
Contractor’s review of that submittal, and that Contractor approves the submittal. 

3. With each submittal, Contractor shall give Engineer specific written notice of any 
variations that the Shop Drawing or Sample may have from the requirements of the 
Contract Documents. This notice shall be set forth in a written communication 
separate from the Shop Drawings or Sample submittal; and, in addition, in the case of 
Shop Drawings by a specific notation made on each Shop Drawing submitted to 
Engineer for review and approval of each such variation. 

B. Submittal Procedures for Shop Drawings and Samples: Contractor shall submit Shop 
Drawings and Samples to Engineer for review and approval in accordance with the 
accepted Schedule of Submittals. Each submittal will be identified as Engineer may require. 

1. Shop Drawings: 

a. Contractor shall submit the number of copies required in the Specifications. 

b. Data shown on the Shop Drawings will be complete with respect to quantities, 
dimensions, specified performance and design criteria, materials, and similar data 
to show Engineer the services, materials, and equipment Contractor proposes to 
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provide and to enable Engineer to review the information for the limited 
purposes required by Paragraph 7.16.D. 

2. Samples: 

a. Contractor shall submit the number of Samples required in the Specifications. 

b. Contractor shall clearly identify each Sample as to material, Supplier, pertinent 
data such as catalog numbers, the use for which intended and other data as 
Engineer may require to enable Engineer to review the submittal for the limited 
purposes required by Paragraph 7.16.D. 

3. Where a Shop Drawing or Sample is required by the Contract Documents or the 
Schedule of Submittals, any related Work performed prior to Engineer’s review and 
approval of the pertinent submittal will be at the sole expense and responsibility of 
Contractor. 

C. Other Submittals: Contractor shall submit other submittals to Engineer in accordance with 
the accepted Schedule of Submittals, and pursuant to the applicable terms of the 
Specifications. 

D. Engineer’s Review: 

1. Engineer will provide timely review of Shop Drawings and Samples in accordance with 
the Schedule of Submittals acceptable to Engineer. Engineer’s review and approval will 
be only to determine if the items covered by the submittals will, after installation or 
incorporation in the Work, conform to the information given in the Contract 
Documents and be compatible with the design concept of the completed Project as a 
functioning whole as indicated by the Contract Documents. 

2. Engineer’s review and approval will not extend to means, methods, techniques, 
sequences, or procedures of construction or to safety precautions or programs 
incident thereto. 

3. Engineer’s review and approval of a separate item as such will not indicate approval of 
the assembly in which the item functions. 

4. Engineer’s review and approval of a Shop Drawing or Sample shall not relieve 
Contractor from responsibility for any variation from the requirements of the Contract 
Documents unless Contractor has complied with the requirements of Paragraph 
7.16.A.3 and Engineer has given written approval of each such variation by specific 
written notation thereof incorporated in or accompanying the Shop Drawing or 
Sample. Engineer will document any such approved variation from the requirements 
of the Contract Documents in a Field Order. 

5. Engineer’s review and approval of a Shop Drawing or Sample shall not relieve 
Contractor from responsibility for complying with the requirements of Paragraph 
7.16.A and B. 

6. Engineer’s review and approval of a Shop Drawing or Sample, or of a variation from 
the requirements of the Contract Documents, shall not, under any circumstances, 
change the Contract Times or Contract Price, unless such changes are included in a 
Change Order. 

7. Neither Engineer’s receipt, review, acceptance or approval of a Shop Drawing, Sample, 
or other submittal shall result in such item becoming a Contract Document. 
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8. Contractor shall perform the Work in compliance with the requirements and 
commitments set forth in approved Shop Drawings and Samples, subject to the 
provisions of Paragraph 7.16.D.4. 

E. Resubmittal Procedures: 

1. Contractor shall make corrections required by Engineer and shall return the required 
number of corrected copies of Shop Drawings and submit, as required, new Samples 
for review and approval. Contractor shall direct specific attention in writing to 
revisions other than the corrections called for by Engineer on previous submittals. 

2. Contractor shall furnish required submittals with sufficient information and accuracy 
to obtain required approval of an item with no more than three submittals. Engineer 
will record Engineer’s time for reviewing a fourth or subsequent submittal of a Shop 
Drawings, sample, or other item requiring approval, and Contractor shall be 
responsible for Engineer’s charges to Owner for such time. Owner may impose a set-
off against payments due to Contractor to secure reimbursement for such charges. 

3. If Contractor requests a change of a previously approved submittal item, Contractor 
shall be responsible for Engineer’s charges to Owner for its review time, and Owner 
may impose a set-off against payments due to Contractor to secure reimbursement for 
such charges, unless the need for such change is beyond the control of Contractor. 

7.17 Contractor’s General Warranty and Guarantee 

A. Contractor warrants and guarantees to Owner that all Work will be in accordance with the 
Contract Documents and will not be defective. Engineer and its officers, directors, 
members, partners, employees, agents, consultants, and subcontractors shall be entitled to 
rely on Contractor’s warranty and guarantee. 

B. Contractor’s warranty and guarantee hereunder excludes defects or damage caused by: 

1. abuse, modification, or improper maintenance or operation by persons other than 
Contractor, Subcontractors, Suppliers, or any other individual or entity for whom 
Contractor is responsible; or 

2. normal wear and tear under normal usage. 

C. Contractor’s obligation to perform and complete the Work in accordance with the Contract 
Documents shall be absolute. None of the following will constitute an acceptance of Work 
that is not in accordance with the Contract Documents or a release of Contractor’s 
obligation to perform the Work in accordance with the Contract Documents: 

1. observations by Engineer; 

2. recommendation by Engineer or payment by Owner of any progress or final payment; 

3. the issuance of a certificate of Substantial Completion by Engineer or any payment 
related thereto by Owner; 

4. use or occupancy of the Work or any part thereof by Owner; 

5. any review and approval of a Shop Drawing or Sample submittal; 

6. the issuance of a notice of acceptability by Engineer; 

7. any inspection, test, or approval by others; or 

8. any correction of defective Work by Owner. 
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D. If the Contract requires the Contractor to accept the assignment of a contract entered into 
by Owner, then the specific warranties, guarantees, and correction obligations contained in 
the assigned contract shall govern with respect to Contractor’s performance obligations to 
Owner for the Work described in the assigned contract. 

7.18 Indemnification 

A. To the fullest extent permitted by Laws and Regulations, and in addition to any other 
obligations of Contractor under the Contract  or otherwise, Contractor shall indemnify and 
hold harmless Owner and Engineer, and the officers, directors, members, partners, 
employees, agents, consultants and subcontractors of each and any of them from and 
against all claims, costs, losses, and damages (including but not limited to all fees and 
charges of engineers, architects, attorneys, and other professionals and all court or 
arbitration or other dispute resolution costs) arising out of or relating to the performance 
of the Work, provided that any such claim, cost, loss, or damage is attributable to bodily 
injury, sickness, disease, or death, or to injury to or destruction of tangible property (other 
than the Work itself), including the loss of use resulting therefrom but only to the extent 
caused by any negligent act or omission of Contractor, any Subcontractor, any Supplier, or 
any individual or entity directly or indirectly employed by any of them to perform any of 
the Work or anyone for whose acts any of them may be liable. 

B. In any and all claims against Owner or Engineer or any of their officers, directors, members, 
partners, employees, agents, consultants, or subcontractors by any employee (or the 
survivor or personal representative of such employee) of Contractor, any Subcontractor, 
any Supplier, or any individual or entity directly or indirectly employed by any of them to 
perform any of the Work, or anyone for whose acts any of them may be liable, the 
indemnification obligation under Paragraph 7.18.A shall not be limited in any way by any 
limitation on the amount or type of damages, compensation, or benefits payable by or for 
Contractor or any such Subcontractor, Supplier, or other individual or entity under workers’ 
compensation acts, disability benefit acts, or other employee benefit acts. 

C. The indemnification obligations of Contractor under Paragraph 7.18.A shall not extend to 
the liability of Engineer and Engineer’s officers, directors, members, partners, employees, 
agents, consultants and subcontractors arising out of: 

1. the preparation or approval of, or the failure to prepare or approve maps, Drawings, 
opinions, reports, surveys, Change Orders, designs, or Specifications; or 

2. giving directions or instructions, or failing to give them, if that is the primary cause of 
the injury or damage. 

7.19 Delegation of Professional Design Services 

A. Contractor will not be required to provide professional design services unless such services 
are specifically required by the Contract Documents for a portion of the Work or unless 
such services are required to carry out Contractor’s responsibilities for construction means, 
methods, techniques, sequences and procedures. Contractor shall not be required to 
provide professional services in violation of applicable Laws and Regulations. 

B. If professional design services or certifications by a design professional related to systems, 
materials, or equipment are specifically required of Contractor by the Contract Documents, 
Owner and Engineer will specify all performance and design criteria that such services must 
satisfy. Contractor shall cause such services or certifications to be provided by a properly 
licensed professional, whose signature and seal shall appear on all drawings, calculations, 
specifications, certifications, and other submittals prepared by such professional. Shop 
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Drawings and other submittals related to the Work designed or certified by such 
professional, if prepared by others, shall bear such professional’s written approval when 
submitted to Engineer. 

C. Owner and Engineer shall be entitled to rely upon the adequacy, accuracy, and 
completeness of the services, certifications, or approvals performed by such design 
professionals, provided Owner and Engineer have specified to Contractor all performance 
and design criteria that such services must satisfy. 

D. Pursuant to this paragraph, Engineer’s review and approval of design calculations and 
design drawings will be only for the limited purpose of checking for conformance with 
performance and design criteria given and the design concept expressed in the Contract 
Documents. Engineer’s review and approval of Shop Drawings and other submittals (except 
design calculations and design drawings) will be only for the purpose stated in Paragraph 
7.16.D.1. 

E. Contractor shall not be responsible for the adequacy of the performance or design criteria 
specified by Owner or Engineer. 

ARTICLE 8 – OTHER WORK AT THE SITE 

8.01 Other Work 

A. In addition to and apart from the Work under the Contract Documents, the Owner may 
perform other work at or adjacent to the Site. Such other work may be performed by 
Owner’s employees, or through contracts between the Owner and third parties. Owner 
may also arrange to have third-party utility owners perform work on their utilities and 
facilities at or adjacent to the Site. 

B. If Owner performs other work at or adjacent to the Site with Owner’s employees, or 
through contracts for such other work, then Owner shall give Contractor written notice 
thereof prior to starting any such other work. If Owner has advance information regarding 
the start of any utility work at or adjacent to the Site, Owner shall provide such information 
to Contractor. 

C. Contractor shall afford each other contractor that performs such other work, each utility 
owner performing other work, and Owner, if Owner is performing other work with Owner’s 
employees, proper and safe access to the Site, and provide a reasonable opportunity for 
the introduction and storage of materials and equipment and the execution of such other 
work. Contractor shall do all cutting, fitting, and patching of the Work that may be required 
to properly connect or otherwise make its several parts come together and properly 
integrate with such other work. Contractor shall not endanger any work of others by 
cutting, excavating, or otherwise altering such work; provided, however, that Contractor 
may cut or alter others' work with the written consent of Engineer and the others whose 
work will be affected. 

D. If the proper execution or results of any part of Contractor’s Work depends upon work 
performed by others under this Article 8, Contractor shall inspect such other work and 
promptly report to Engineer in writing any delays, defects, or deficiencies in such other 
work that render it unavailable or unsuitable for the proper execution and results of 
Contractor’s Work. Contractor’s failure to so report will constitute an acceptance of such 
other work as fit and proper for integration with Contractor’s Work except for latent 
defects and deficiencies in such other work. 
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8.02 Coordination 

A. If Owner intends to contract with others for the performance of other work at or adjacent 
to the Site, to perform other work at or adjacent to the Site with Owner’s employees, or to 
arrange to have utility owners perform work at or adjacent to the Site, the following will be 
set forth in the Supplementary Conditions or provided to Contractor prior to the start of 
any such other work: 

1. the identity of the individual or entity that will have authority and responsibility for 
coordination of the activities among the various contractors; 

2. an itemization of the specific matters to be covered by such authority and 
responsibility; and 

3. the extent of such authority and responsibilities. 

B. Unless otherwise provided in the Supplementary Conditions, Owner shall have sole 
authority and responsibility for such coordination. 

8.03 Legal Relationships 

A. If, in the course of performing other work at or adjacent to the Site for Owner, the Owner’s 
employees, any other contractor working for Owner, or any utility owner for whom the 
Owner is responsible causes damage to the Work or to the property of Contractor or its 
Subcontractors, or delays, disrupts, interferes with, or increases the scope or cost of the 
performance of the Work, through actions or inaction, then Contractor shall be entitled to 
an equitable adjustment in the Contract Price or the Contract Times, or both. Contractor 
must submit any Change Proposal seeking an equitable adjustment in the Contract Price or 
the Contract Times under this paragraph within 30 days of the damaging, delaying, 
disrupting, or interfering event. The entitlement to, and extent of, any such equitable 
adjustment shall take into account information (if any) regarding such other work that was 
provided to Contractor in the Contract Documents prior to the submittal of the Bid or the 
final negotiation of the terms of the Contract. When applicable, any such equitable 
adjustment in Contract Price shall be conditioned on Contractor assigning to Owner all 
Contractor’s rights against such other contractor or utility owner with respect to the 
damage, delay, disruption, or interference that is the subject of the adjustment. 
Contractor’s entitlement to an adjustment of the Contract Times is conditioned on such 
adjustment being essential to Contractor’s ability to complete the Work within the Contract 
Times. 

B. Contractor shall take reasonable and customary measures to avoid damaging, delaying, 
disrupting, or interfering with the work of Owner, any other contractor, or any utility owner 
performing other work at or adjacent to the Site. If Contractor fails to take such measures 
and as a result damages, delays, disrupts, or interferes with the work of any such other 
contractor or utility owner, then Owner may impose a set-off against payments due to 
Contractor, and assign to such other contractor or utility owner the Owner’s contractual 
rights against Contractor with respect to the breach of the obligations set forth in this 
paragraph. 

C. When Owner is performing other work at or adjacent to the Site with Owner’s employees, 
Contractor shall be liable to Owner for damage to such other work, and for the reasonable 
direct delay, disruption, and interference costs incurred by Owner as a result of 
Contractor’s failure to take reasonable and customary measures with respect to Owner’s 
other work. In response to such damage, delay, disruption, or interference, Owner may 
impose a set-off against payments due to Contractor. 
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D. If Contractor damages, delays, disrupts, or interferes with the work of any other contractor, 
or any utility owner performing other work at or adjacent to the Site, through Contractor’s 
failure to take reasonable and customary measures to avoid such impacts, or if any claim 
arising out of Contractor’s actions, inactions, or negligence in performance of the Work at 
or adjacent to the Site is made by any such other contractor or utility owner against 
Contractor, Owner, or Engineer, then Contractor shall (1) promptly attempt to settle the 
claim as to all parties through negotiations with such other contractor or utility owner, or 
otherwise resolve the claim by arbitration or other dispute resolution proceeding or at law, 
and (2) indemnify and hold harmless Owner and Engineer, and the officers, directors, 
members, partners, employees, agents, consultants and subcontractors of each and any of 
them from and against any such claims, and against all costs, losses, and damages 
(including but not limited to all fees and charges of engineers, architects, attorneys, and 
other professionals and all court or arbitration or other dispute resolution costs) arising out 
of or relating to such damage, delay, disruption, or interference. 

ARTICLE 9 – OWNER’S RESPONSIBILITIES 

9.01 Communications to Contractor 

A. Except as otherwise provided in these General Conditions, Owner shall issue all 
communications to Contractor through Engineer. 

9.02 Replacement of Engineer 

A. Owner may at its discretion appoint an engineer to replace Engineer, provided Contractor 
makes no reasonable objection to the replacement engineer. The replacement engineer’s 
status under the Contract Documents shall be that of the former Engineer. 

9.03 Furnish Data 

A. Owner shall promptly furnish the data required of Owner under the Contract Documents. 

9.04 Pay When Due 

A. Owner shall make payments to Contractor when they are due as provided in the 
Agreement. 

9.05 Lands and Easements; Reports, Tests, and Drawings 

A. Owner’s duties with respect to providing lands and easements are set forth in Paragraph 
5.01. 

B. Owner’s duties with respect to providing engineering surveys to establish reference points 
are set forth in Paragraph 4.03. 

C. Article 5 refers to Owner’s identifying and making available to Contractor copies of reports 
of explorations and tests of conditions at the Site, and drawings of physical conditions 
relating to existing surface or subsurface structures at the Site. 

9.06 Insurance 

A. Owner’s responsibilities, if any, with respect to purchasing and maintaining liability and 
property insurance are set forth in Article 6. 

9.07 Change Orders 

A. Owner’s responsibilities with respect to Change Orders are set forth in Article 11. 
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9.08 Inspections, Tests, and Approvals 

A. Owner’s responsibility with respect to certain inspections, tests, and approvals is set forth 
in Paragraph 14.02.B. 

9.09 Limitations on Owner’s Responsibilities 

A. The Owner shall not supervise, direct, or have control or authority over, nor be responsible 
for, Contractor’s means, methods, techniques, sequences, or procedures of construction, 
or the safety precautions and programs incident thereto, or for any failure of Contractor to 
comply with Laws and Regulations applicable to the performance of the Work. Owner will 
not be responsible for Contractor’s failure to perform the Work in accordance with the 
Contract Documents. 

9.10 Undisclosed Hazardous Environmental Condition 

A. Owner’s responsibility in respect to an undisclosed Hazardous Environmental Condition is 
set forth in Paragraph 5.06. 

9.11 Evidence of Financial Arrangements 

A. Upon request of Contractor, Owner shall furnish Contractor reasonable evidence that 
financial arrangements have been made to satisfy Owner’s obligations under the Contract 
Documents (including obligations under proposed changes in the Work). 

9.12 Safety Programs 

A. While at the Site, Owner’s employees and representatives shall comply with the specific 
applicable requirements of Contractor’s safety programs of which Owner has been 
informed. 

B. Owner shall furnish copies of any applicable Owner safety programs to Contractor. 

ARTICLE 10 – ENGINEER’S STATUS DURING CONSTRUCTION 

10.01 Owner’s Representative 

A. Engineer will be Owner’s representative during the construction period. The duties and 
responsibilities and the limitations of authority of Engineer as Owner’s representative 
during construction are set forth in the Contract. 

10.02 Visits to Site 

A. Engineer will make visits to the Site at intervals appropriate to the various stages of 
construction as Engineer deems necessary in order to observe as an experienced and 
qualified design professional the progress that has been made and the quality of the 
various aspects of Contractor’s executed Work. Based on information obtained during such 
visits and observations, Engineer, for the benefit of Owner, will determine, in general, if the 
Work is proceeding in accordance with the Contract Documents. Engineer will not be 
required to make exhaustive or continuous inspections on the Site to check the quality or 
quantity of the Work. Engineer’s efforts will be directed toward providing for Owner a 
greater degree of confidence that the completed Work will conform generally to the 
Contract Documents. On the basis of such visits and observations, Engineer will keep 
Owner informed of the progress of the Work and will endeavor to guard Owner against 
defective Work. 

B. Engineer’s visits and observations are subject to all the limitations on Engineer’s authority 
and responsibility set forth in Paragraph 10.08.  Particularly, but without limitation, during 
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or as a result of Engineer’s visits or observations of Contractor’s Work, Engineer will not 
supervise, direct, control, or have authority over or be responsible for Contractor’s means, 
methods, techniques, sequences, or procedures of construction, or the safety precautions 
and programs incident thereto, or for any failure of Contractor to comply with Laws and 
Regulations applicable to the performance of the Work. 

10.03 Project Representative 

A. If Owner and Engineer have agreed that Engineer will furnish a Resident Project 
Representative to represent Engineer at the Site and assist Engineer in observing the 
progress and quality of the Work, then the authority and responsibilities of any such 
Resident Project Representative will be as provided in the Supplementary Conditions, and 
limitations on the responsibilities thereof will be as provided in Paragraph 10.08. If Owner 
designates another representative or agent to represent Owner at the Site who is not 
Engineer’s consultant, agent, or employee, the responsibilities and authority and 
limitations thereon of such other individual or entity will be as provided in the 
Supplementary Conditions. 

10.04 Rejecting Defective Work 

A. Engineer has the authority to reject Work in accordance with Article 14. 

10.05 Shop Drawings, Change Orders and Payments 

A. Engineer’s authority, and limitations thereof, as to Shop Drawings and Samples, are set 
forth in Paragraph 7.16. 

B. Engineer’s authority, and limitations thereof, as to design calculations and design drawings 
submitted in response to a delegation of professional design services, if any, are set forth in 
Paragraph 7.19. 

C. Engineer’s authority as to Change Orders is set forth in Article 11. 

D. Engineer’s authority as to Applications for Payment is set forth in Article 15. 

10.06 Determinations for Unit Price Work 

A. Engineer will determine the actual quantities and classifications of Unit Price Work 
performed by Contractor as set forth in Paragraph 13.03. 

10.07 Decisions on Requirements of Contract Documents and Acceptability of Work 

A. Engineer will render decisions regarding the requirements of the Contract Documents, and 
judge the acceptability of the Work, pursuant to the specific procedures set forth herein for 
initial interpretations, Change Proposals, and acceptance of the Work. In rendering such 
decisions and judgments, Engineer will not show partiality to Owner or Contractor, and will 
not be liable to Owner, Contractor, or others in connection with any proceedings, 
interpretations, decisions, or judgments conducted or rendered in good faith. 

10.08 Limitations on Engineer’s Authority and Responsibilities 

A. Neither Engineer’s authority or responsibility under this Article 10 or under any other 
provision of the Contract, nor any decision made by Engineer in good faith either to 
exercise or not exercise such authority or responsibility or the undertaking, exercise, or 
performance of any authority or responsibility by Engineer, shall create, impose, or give rise 
to any duty in contract, tort, or otherwise owed by Engineer to Contractor, any 
Subcontractor, any Supplier, any other individual or entity, or to any surety for or employee 
or agent of any of them. 
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B. Engineer will not supervise, direct, control, or have authority over or be responsible for 
Contractor’s means, methods, techniques, sequences, or procedures of construction, or the 
safety precautions and programs incident thereto, or for any failure of Contractor to 
comply with Laws and Regulations applicable to the performance of the Work. Engineer will 
not be responsible for Contractor’s failure to perform the Work in accordance with the 
Contract Documents. 

C. Engineer will not be responsible for the acts or omissions of Contractor or of any 
Subcontractor, any Supplier, or of any other individual or entity performing any of the 
Work. 

D. Engineer’s review of the final Application for Payment and accompanying documentation 
and all maintenance and operating instructions, schedules, guarantees, bonds, certificates 
of inspection, tests and approvals, and other documentation required to be delivered by 
Paragraph 15.06.A will only be to determine generally that their content complies with the 
requirements of, and in the case of certificates of inspections, tests, and approvals, that the 
results certified indicate compliance with the Contract Documents. 

E. The limitations upon authority and responsibility set forth in this Paragraph 10.08 shall also 
apply to the Resident Project Representative, if any. 

10.09 Compliance with Safety Program 

A. While at the Site, Engineer’s employees and representatives will comply with the specific 
applicable requirements of Owner’s and Contractor’s safety programs (if any) of which 
Engineer has been informed. 

ARTICLE 11 – AMENDING THE CONTRACT DOCUMENTS; CHANGES IN THE WORK 

11.01 Amending and Supplementing Contract Documents 

A. The Contract Documents may be amended or supplemented by a Change Order, a Work 
Change Directive, or a Field Order. 

1. Change Orders: 

a. If an amendment or supplement to the Contract Documents includes a change in 
the Contract Price or the Contract Times, such amendment or supplement must 
be set forth in a Change Order. A Change Order also may be used to establish 
amendments and supplements of the Contract Documents that do not affect the 
Contract Price or Contract Times. 

b. Owner and Contractor may amend those terms and conditions of the Contract 
Documents that do not involve (1) the performance or acceptability of the Work, 
(2) the design (as set forth in the Drawings, Specifications, or otherwise), or (3) 
other engineering or technical matters, without the recommendation of the 
Engineer. Such an amendment shall be set forth in a Change Order. 

2. Work Change Directives: A Work Change Directive will not change the Contract Price 
or the Contract Times but is evidence that the parties expect that the modification 
ordered or documented by a Work Change Directive will be incorporated in a 
subsequently issued Change Order, following negotiations by the parties as to the 
Work Change Directive’s effect, if any, on the Contract Price and Contract Times; or, if 
negotiations are unsuccessful, by a determination under the terms of the Contract 
Documents governing adjustments, expressly including Paragraph 11.04 regarding 
change of Contract Price. Contractor must submit any Change Proposal seeking an 
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adjustment of the Contract Price or the Contract Times, or both, no later than 30 days 
after the completion of the Work set out in the Work Change Directive.  Owner must 
submit any Claim seeking an adjustment of the Contract Price or the Contract Times, 
or both, no later than 60 days after issuance of the Work Change Directive. 

3. Field Orders: Engineer may authorize minor changes in the Work if the changes do not 
involve an adjustment in the Contract Price or the Contract Times and are compatible 
with the design concept of the completed Project as a functioning whole as indicated 
by the Contract Documents. Such changes will be accomplished by a Field Order and 
will be binding on Owner and also on Contractor, which shall perform the Work 
involved promptly. If Contractor believes that a Field Order justifies an adjustment in 
the Contract Price or Contract Times, or both, then before proceeding with the Work 
at issue, Contractor shall submit a Change Proposal as provided herein. 

11.02 Owner-Authorized Changes in the Work 

A. Without invalidating the Contract and without notice to any surety, Owner may, at any 
time or from time to time, order additions, deletions, or revisions in the Work. Such 
changes shall be supported by Engineer’s recommendation, to the extent the change 
involves the design (as set forth in the Drawings, Specifications, or otherwise), or other 
engineering or technical matters. Such changes may be accomplished by a Change Order, if 
Owner and Contractor have agreed as to the effect, if any, of the changes on Contract 
Times or Contract Price; or by a Work Change Directive. Upon receipt of any such 
document, Contractor shall promptly proceed with the Work involved; or, in the case of a 
deletion in the Work, promptly cease construction activities with respect to such deleted 
Work. Added or revised Work shall be performed under the applicable conditions of the 
Contract Documents. Nothing in this paragraph shall obligate Contractor to undertake work 
that Contractor reasonably concludes cannot be performed in a manner consistent with 
Contractor’s safety obligations under the Contract Documents or Laws and Regulations. 

11.03  Unauthorized Changes in the Work 

A. Contractor shall not be entitled to an increase in the Contract Price or an extension of the 
Contract Times with respect to any work performed that is not required by the Contract 
Documents, as amended, modified, or supplemented, except in the case of an emergency 
as provided in Paragraph 7.15 or in the case of uncovering Work as provided in Paragraph 
14.05. 

11.04 Change of Contract Price 

A. The Contract Price may only be changed by a Change Order. Any Change Proposal for an 
adjustment in the Contract Price shall comply with the provisions of Paragraph 11.06.  Any 
Claim for an adjustment of Contract Price shall comply with the provisions of Article 12. 

B. An adjustment in the Contract Price will be determined as follows: 

1. where the Work involved is covered by unit prices contained in the Contract 
Documents, then by application of such unit prices to the quantities of the items 
involved (subject to the provisions of Paragraph 13.03); or 

2. where the Work involved is not covered by unit prices contained in the Contract 
Documents, then by a mutually agreed lump sum (which may include an allowance for 
overhead and profit not necessarily in accordance with Paragraph 11.04.C.2); or 

3. where the Work involved is not covered by unit prices contained in the Contract 
Documents and the parties do not reach mutual agreement to a lump sum, then on 
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the basis of the Cost of the Work (determined as provided in Paragraph 13.01) plus a 
Contractor’s fee for overhead and profit (determined as provided in Paragraph 
11.04.C). 

C. Contractor’s Fee: When applicable, the Contractor’s fee for overhead and profit shall be 
determined as follows: 

1. a mutually acceptable fixed fee; or 

2. if a fixed fee is not agreed upon, then a fee based on the following percentages of the 
various portions of the Cost of the Work: 

a. for costs incurred under Paragraphs 13.01.B.1 and 13.01.B.2, the Contractor’s fee 
shall be 15 percent; 

b. for costs incurred under Paragraph 13.01.B.3, the Contractor’s fee shall be five 
percent; 

c. where one or more tiers of subcontracts are on the basis of Cost of the Work plus 
a fee and no fixed fee is agreed upon, the intent of Paragraphs 11.04.C.2.a and 
11.04.C.2.b is that the Contractor’s fee shall be based on: (1) a fee of 15 percent 
of the costs incurred under Paragraphs 13.01.A.1 and 13.01.A.2 by the 
Subcontractor that actually performs the Work, at whatever tier, and (2) with 
respect to Contractor itself and to any Subcontractors of a tier higher than that of 
the Subcontractor that actually performs the Work, a fee of five percent of the 
amount (fee plus underlying costs incurred) attributable to the next lower tier 
Subcontractor; provided, however, that for any such subcontracted work the 
maximum total fee to be paid by Owner shall be no greater than 27 percent of 
the costs incurred by the Subcontractor that actually performs the work; 

d. no fee shall be payable on the basis of costs itemized under Paragraphs 13.01.B.4, 
13.01.B.5, and 13.01.C; 

e. the amount of credit to be allowed by Contractor to Owner for any change which 
results in a net decrease in cost will be the amount of the actual net decrease in 
cost plus a deduction in Contractor’s fee by an amount equal to five percent of 
such net decrease; and 

f. when both additions and credits are involved in any one change, the adjustment 
in Contractor’s fee shall be computed on the basis of the net change in 
accordance with Paragraphs 11.04.C.2.a through 11.04.C.2.e, inclusive. 

11.05 Change of Contract Times 

A. The Contract Times may only be changed by a Change Order. Any Change Proposal for an 
adjustment in the Contract Times shall comply with the provisions of Paragraph 11.06. Any 
Claim for an adjustment in the Contract Times shall comply with the provisions of Article 
12. 

B. An adjustment of the Contract Times shall be subject to the limitations set forth in 
Paragraph 4.05, concerning delays in Contractor’s progress. 

11.06 Change Proposals 

A. Contractor shall submit a Change Proposal to Engineer to request an adjustment in the 
Contract Times or Contract Price; appeal an initial decision by Engineer concerning the 
requirements of the Contract Documents or relating to the acceptability of the Work under 
the Contract Documents; contest a set-off against payment due; or seek other relief under 
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the Contract. The Change Proposal shall specify any proposed change in Contract Times or 
Contract Price, or both, or other proposed relief, and explain the reason for the proposed 
change, with citations to any governing or applicable provisions of the Contract Documents. 

1. Procedures: Contractor shall submit each Change Proposal to Engineer promptly (but 
in no event later than 30 days) after the start of the event giving rise thereto, or after 
such initial decision. The Contractor shall submit supporting data, including the 
proposed change in Contract Price or Contract Time (if any), to the Engineer and 
Owner within 15 days after the submittal of the Change Proposal. The supporting data 
shall be accompanied by a written statement that the supporting data are accurate 
and complete, and that any requested time or price adjustment is the entire 
adjustment to which Contractor believes it is entitled as a result of said event. 
Engineer will advise Owner regarding the Change Proposal, and consider any 
comments or response from Owner regarding the Change Proposal. 

2. Engineer’s Action: Engineer will review each Change Proposal and, within 30 days after 
receipt of the Contractor’s supporting data, either deny the Change Proposal in whole, 
approve it in whole, or deny it in part and approve it in part. Such actions shall be in 
writing, with a copy provided to Owner and Contractor. If Engineer does not take 
action on the Change Proposal within 30 days, then either Owner or Contractor may at 
any time thereafter submit a letter to the other party indicating that as a result of 
Engineer’s inaction the Change Proposal is deemed denied, thereby commencing the 
time for appeal of the denial under Article 12. 

3. Binding Decision: Engineer’s decision will be final and binding upon Owner and 
Contractor, unless Owner or Contractor appeals the decision by filing a Claim under 
Article 12. 

B. Resolution of Certain Change Proposals: If the Change Proposal does not involve the design 
(as set forth in the Drawings, Specifications, or otherwise), the acceptability of the Work, or 
other engineering or technical matters, then Engineer will notify the parties that the 
Engineer is unable to resolve the Change Proposal. For purposes of further resolution of 
such a Change Proposal, such notice shall be deemed a denial, and Contractor may choose 
to seek resolution under the terms of Article 12. 

11.07 Execution of Change Orders 

A. Owner and Contractor shall execute appropriate Change Orders covering: 

1. changes in the Contract Price or Contract Times which are agreed to by the parties, 
including any undisputed sum or amount of time for Work actually performed in 
accordance with a Work Change Directive; 

2. changes in Contract Price resulting from an Owner set-off, unless Contractor has duly 
contested such set-off; 

3. changes in the Work which are: (a) ordered by Owner pursuant to Paragraph 11.02, (b) 
required because of Owner’s acceptance of defective Work under Paragraph 14.04 or 
Owner’s correction of defective Work under Paragraph 14.07, or (c) agreed to by the 
parties, subject to the need for Engineer’s recommendation if the change  in the Work 
involves the design (as set forth in the Drawings, Specifications, or otherwise), or other 
engineering or technical matters; and 

4. changes in the Contract Price or Contract Times, or other changes, which embody the 
substance of any final and binding results under Paragraph 11.06, or Article 12. 



EJCDC® C-700 (Rev. 1), Standard General Conditions of the Construction Contract. 
Copyright © 2013 National Society of Professional Engineers, American Council of Engineering Companies, 

and American Society of Civil Engineers.  All rights reserved.             Page 47 of 65 

B. If Owner or Contractor refuses to execute a Change Order that is required to be executed 
under the terms of this Paragraph 11.07, it shall be deemed to be of full force and effect, as 
if fully executed. 

11.08 Notification to Surety 

A. If the provisions of any bond require notice to be given to a surety of any change affecting 
the general scope of the Work or the provisions of the Contract Documents (including, but 
not limited to, Contract Price or Contract Times), the giving of any such notice will be 
Contractor’s responsibility. The amount of each applicable bond will be adjusted to reflect 
the effect of any such change. 

ARTICLE 12 – CLAIMS 

12.01 Claims 

A. Claims Process: The following disputes between Owner and Contractor shall be submitted 
to the Claims process set forth in this Article: 

1. Appeals by Owner or Contractor of Engineer’s decisions regarding Change Proposals; 

2. Owner demands for adjustments in the Contract Price or Contract Times, or other 
relief under the Contract Documents; and 

3. Disputes that Engineer has been unable to address because they do not involve the 
design (as set forth in the Drawings, Specifications, or otherwise), the acceptability of 
the Work, or other engineering or technical matters. 

B. Submittal of Claim: The party submitting a Claim shall deliver it directly to the other party 
to the Contract promptly (but in no event later than 30 days) after the start of the event 
giving rise thereto; in the case of appeals regarding Change Proposals within 30 days of the 
decision under appeal. The party submitting the Claim shall also furnish a copy to the 
Engineer, for its information only. The responsibility to substantiate a Claim shall rest with 
the party making the Claim. In the case of a Claim by Contractor seeking an increase in the 
Contract Times or Contract Price, or both, Contractor shall certify that the Claim is made in 
good faith, that the supporting data are accurate and complete, and that to the best of 
Contractor’s knowledge and belief the amount of time or money requested accurately 
reflects the full amount to which Contractor is entitled. 

C. Review and Resolution: The party receiving a Claim shall review it thoroughly, giving full 
consideration to its merits. The two parties shall seek to resolve the Claim through the 
exchange of information and direct negotiations.  The parties may extend the time for 
resolving the Claim by mutual agreement. All actions taken on a Claim shall be stated in 
writing and submitted to the other party, with a copy to Engineer. 

D. Mediation: 

1. At any time after initiation of a Claim, Owner and Contractor may mutually agree to 
mediation of the underlying dispute. The agreement to mediate shall stay the Claim 
submittal and response process. 

2. If Owner and Contractor agree to mediation, then after 60 days from such agreement, 
either Owner or Contractor may unilaterally terminate the mediation process, and the 
Claim submittal and decision process shall resume as of the date of the termination. If 
the mediation proceeds but is unsuccessful in resolving the dispute, the Claim 



EJCDC® C-700 (Rev. 1), Standard General Conditions of the Construction Contract. 
Copyright © 2013 National Society of Professional Engineers, American Council of Engineering Companies, 

and American Society of Civil Engineers.  All rights reserved.             Page 48 of 65 

submittal and decision process shall resume as of the date of the conclusion of the 
mediation, as determined by the mediator. 

3. Owner and Contractor shall each pay one-half of the mediator’s fees and costs. 

E. Partial Approval: If the party receiving a Claim approves the Claim in part and denies it in 
part, such action shall be final and binding unless within 30 days of such action the other 
party invokes the procedure set forth in Article 17 for final resolution of disputes. 

F. Denial of Claim: If efforts to resolve a Claim are not successful, the party receiving the Claim 
may deny it by giving written notice of denial to the other party. If the receiving party does 
not take action on the Claim within 90 days, then either Owner or Contractor may at any 
time thereafter submit a letter to the other party indicating that as a result of the inaction, 
the Claim is deemed denied, thereby commencing the time for appeal of the denial. A 
denial of the Claim shall be final and binding unless within 30 days of the denial the other 
party invokes the procedure set forth in Article 17 for the final resolution of disputes. 

G. Final and Binding Results: If the parties reach a mutual agreement regarding a Claim, 
whether through approval of the Claim, direct negotiations, mediation, or otherwise; or if a 
Claim is approved in part and denied in part, or denied in full, and such actions become 
final and binding; then the results of the agreement or action on the Claim shall be 
incorporated in a Change Order to the extent they affect the Contract, including the Work, 
the Contract Times, or the Contract Price. 

ARTICLE 13 – COST OF THE WORK; ALLOWANCES; UNIT PRICE WORK 

13.01 Cost of the Work 

A. Purposes for Determination of Cost of the Work: The term Cost of the Work means the sum 
of all costs necessary for the proper performance of the Work at issue, as further defined 
below. The provisions of this Paragraph 13.01 are used for two distinct purposes: 

1. To determine Cost of the Work when Cost of the Work is a component of the Contract 
Price, under cost-plus-fee, time-and-materials, or other cost-based terms; or 

2. To determine the value of a Change Order, Change Proposal, Claim, set-off, or other 
adjustment in Contract Price. When the value of any such adjustment is determined 
on the basis of Cost of the Work, Contractor is entitled only to those additional or 
incremental costs required because of the change in the Work or because of the event 
giving rise to the adjustment. 

B. Costs Included: Except as otherwise may be agreed to in writing by Owner, costs included in 
the Cost of the Work shall be in amounts no higher than those prevailing in the locality of 
the Project, shall not include any of the costs itemized in Paragraph 13.01.C, and shall 
include only the following items: 

1. Payroll costs for employees in the direct employ of Contractor in the performance of 
the Work under schedules of job classifications agreed upon by Owner and Contractor. 
Such employees shall include, without limitation, superintendents, foremen, and other 
personnel employed full time on the Work. Payroll costs for employees not employed 
full time on the Work shall be apportioned on the basis of their time spent on the 
Work. Payroll costs shall include, but not be limited to, salaries and wages plus the 
cost of fringe benefits, which shall include social security contributions, 
unemployment, excise, and payroll taxes, workers’ compensation, health and 
retirement benefits, bonuses, sick leave, and vacation and holiday pay applicable 
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thereto. The expenses of performing Work outside of regular working hours, on 
Saturday, Sunday, or legal holidays, shall be included in the above to the extent 
authorized by Owner. 

2. Cost of all materials and equipment furnished and incorporated in the Work, including 
costs of transportation and storage thereof, and Suppliers’ field services required in 
connection therewith. All cash discounts shall accrue to Contractor unless Owner 
deposits funds with Contractor with which to make payments, in which case the cash 
discounts shall accrue to Owner. All trade discounts, rebates, and refunds and returns 
from sale of surplus materials and equipment shall accrue to Owner, and Contractor 
shall make provisions so that they may be obtained. 

3. Payments made by Contractor to Subcontractors for Work performed by 
Subcontractors. If required by Owner, Contractor shall obtain competitive bids from 
subcontractors acceptable to Owner and Contractor and shall deliver such bids to 
Owner, who will then determine, with the advice of Engineer, which bids, if any, will 
be acceptable. If any subcontract provides that the Subcontractor is to be paid on the 
basis of Cost of the Work plus a fee, the Subcontractor’s Cost of the Work and fee shall 
be determined in the same manner as Contractor’s Cost of the Work and fee as 
provided in this Paragraph 13.01. 

4. Costs of special consultants (including but not limited to engineers, architects, testing 
laboratories, surveyors, attorneys, and accountants) employed for services specifically 
related to the Work. 

5. Supplemental costs including the following: 

a. The proportion of necessary transportation, travel, and subsistence expenses of 
Contractor’s employees incurred in discharge of duties connected with the Work. 

b. Cost, including transportation and maintenance, of all materials, supplies, 
equipment, machinery, appliances, office, and temporary facilities at the Site, and 
hand tools not owned by the workers, which are consumed in the performance of 
the Work, and cost, less market value, of such items used but not consumed 
which remain the property of Contractor. 

c. Rentals of all construction equipment and machinery, and the parts thereof, 
whether rented from Contractor or others in accordance with rental agreements 
approved by Owner with the advice of Engineer, and the costs of transportation, 
loading, unloading, assembly, dismantling, and removal thereof. All such costs 
shall be in accordance with the terms of said rental agreements. The rental of any 
such equipment, machinery, or parts shall cease when the use thereof is no 
longer necessary for the Work. 

d. Sales, consumer, use, and other similar taxes related to the Work, and for which 
Contractor is liable, as imposed by Laws and Regulations. 

e. Deposits lost for causes other than negligence of Contractor, any Subcontractor, 
or anyone directly or indirectly employed by any of them or for whose acts any of 
them may be liable, and royalty payments and fees for permits and licenses. 

f. Losses and damages (and related expenses) caused by damage to the Work, not 
compensated by insurance or otherwise, sustained by Contractor in connection 
with the performance of the Work (except losses and damages within the 
deductible amounts of property insurance established in accordance with 
Paragraph 6.05), provided such losses and damages have resulted from causes 
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other than the negligence of Contractor, any Subcontractor, or anyone directly or 
indirectly employed by any of them or for whose acts any of them may be liable. 
Such losses shall include settlements made with the written consent and approval 
of Owner. No such losses, damages, and expenses shall be included in the Cost of 
the Work for the purpose of determining Contractor’s fee. 

g. The cost of utilities, fuel, and sanitary facilities at the Site. 

h. Minor expenses such as communication service at the Site, express and courier 
services, and similar petty cash items in connection with the Work. 

i. The costs of premiums for all bonds and insurance that Contractor is required by 
the Contract Documents to purchase and maintain. 

C. Costs Excluded: The term Cost of the Work shall not include any of the following items: 

1. Payroll costs and other compensation of Contractor’s officers, executives, principals 
(of partnerships and sole proprietorships), general managers, safety managers, 
engineers, architects, estimators, attorneys, auditors, accountants, purchasing and 
contracting agents, expediters, timekeepers, clerks, and other personnel employed by 
Contractor, whether at the Site or in Contractor’s principal or branch office for general 
administration of the Work and not specifically included in the agreed upon schedule 
of job classifications referred to in Paragraph 13.01.B.1 or specifically covered by 
Paragraph 13.01.B.4. The payroll costs and other compensation excluded here are to 
be considered administrative costs covered by the Contractor’s fee. 

2. Expenses of Contractor’s principal and branch offices other than Contractor’s office at 
the Site. 

3. Any part of Contractor’s capital expenses, including interest on Contractor’s capital 
employed for the Work and charges against Contractor for delinquent payments. 

4. Costs due to the negligence of Contractor, any Subcontractor, or anyone directly or 
indirectly employed by any of them or for whose acts any of them may be liable, 
including but not limited to, the correction of defective Work, disposal of materials or 
equipment wrongly supplied, and making good any damage to property. 

5. Other overhead or general expense costs of any kind and the costs of any item not 
specifically and expressly included in Paragraph 13.01.B. 

D. Contractor’s Fee: When the Work as a whole is performed on the basis of cost-plus, 
Contractor’s fee shall be determined as set forth in the Agreement. When the value of any 
Work covered by a Change Order, Change Proposal, Claim, set-off, or other adjustment in 
Contract Price is determined on the basis of Cost of the Work, Contractor’s fee shall be 
determined as set forth in Paragraph 11.04.C. 

E. Documentation: Whenever the Cost of the Work for any purpose is to be determined 
pursuant to this Article 13, Contractor will establish and maintain records thereof in 
accordance with generally accepted accounting practices and submit in a form acceptable 
to Engineer an itemized cost breakdown together with supporting data. 

13.02 Allowances 

A. It is understood that Contractor has included in the Contract Price all allowances so named 
in the Contract Documents and shall cause the Work so covered to be performed for such 
sums and by such persons or entities as may be acceptable to Owner and Engineer. 
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B. Cash Allowances: Contractor agrees that: 

1. the cash allowances include the cost to Contractor (less any applicable trade 
discounts) of materials and equipment required by the allowances to be delivered at 
the Site, and all applicable taxes; and 

2. Contractor’s costs for unloading and handling on the Site, labor, installation, overhead, 
profit, and other expenses contemplated for the cash allowances have been included 
in the Contract Price and not in the allowances, and no demand for additional 
payment on account of any of the foregoing will be valid. 

C. Contingency Allowance: Contractor agrees that a contingency allowance, if any, is for the 
sole use of Owner to cover unanticipated costs. 

D. Prior to final payment, an appropriate Change Order will be issued as recommended by 
Engineer to reflect actual amounts due Contractor on account of Work covered by 
allowances, and the Contract Price shall be correspondingly adjusted. 

13.03 Unit Price Work 

A. Where the Contract Documents provide that all or part of the Work is to be Unit Price 
Work, initially the Contract Price will be deemed to include for all Unit Price Work an 
amount equal to the sum of the unit price for each separately identified item of Unit Price 
Work times the estimated quantity of each item as indicated in the Agreement. 

B. The estimated quantities of items of Unit Price Work are not guaranteed and are solely for 
the purpose of comparison of Bids and determining an initial Contract Price. Payments to 
Contractor for Unit Price Work will be based on actual quantities. 

C. Each unit price will be deemed to include an amount considered by Contractor to be 
adequate to cover Contractor’s overhead and profit for each separately identified item. 

D. Engineer will determine the actual quantities and classifications of Unit Price Work 
performed by Contractor.  Engineer will review with Contractor the Engineer’s preliminary 
determinations on such matters before rendering a written decision thereon (by 
recommendation of an Application for Payment or otherwise). Engineer’s written decision 
thereon will be final and binding (except as modified by Engineer to reflect changed factual 
conditions or more accurate data) upon Owner and Contractor, subject to the provisions of 
the following paragraph. 

E. Within 30 days of Engineer’s written decision under the preceding paragraph, Contractor 
may submit a Change Proposal, or Owner may file a Claim, seeking an adjustment in the 
Contract Price if: 

1. the quantity of any item of Unit Price Work performed by Contractor differs materially 
and significantly from the estimated quantity of such item indicated in the Agreement; 

2. there is no corresponding adjustment with respect to any other item of Work; and 

3. Contractor believes that it is entitled to an increase in Contract Price as a result of 
having incurred additional expense or Owner believes that Owner is entitled to a 
decrease in Contract Price, and the parties are unable to agree as to the amount of any 
such increase or decrease. 
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ARTICLE 14 – TESTS AND INSPECTIONS; CORRECTION, REMOVAL OR ACCEPTANCE OF DEFECTIVE 
WORK 

14.01 Access to Work 

A. Owner, Engineer, their consultants and other representatives and personnel of Owner, 
independent testing laboratories, and authorities having jurisdiction will have access to the 
Site and the Work at reasonable times for their observation, inspection, and testing. 
Contractor shall provide them proper and safe conditions for such access and advise them 
of Contractor’s safety procedures and programs so that they may comply therewith as 
applicable. 

14.02 Tests, Inspections, and Approvals 

A. Contractor shall give Engineer timely notice of readiness of the Work (or specific parts 
thereof) for all required inspections and tests, and shall cooperate with inspection and 
testing personnel to facilitate required inspections and tests. 

B. Owner shall retain and pay for the services of an independent inspector, testing laboratory, 
or other qualified individual or entity to perform all inspections and tests expressly required 
by the Contract Documents to be furnished and paid for by Owner, except that costs 
incurred in connection with tests or inspections of covered Work shall be governed by the 
provisions of Paragraph 14.05. 

C. If Laws or Regulations of any public body having jurisdiction require any Work (or part 
thereof) specifically to be inspected, tested, or approved by an employee or other 
representative of such public body, Contractor shall assume full responsibility for arranging 
and obtaining such inspections, tests, or approvals, pay all costs in connection therewith, 
and furnish Engineer the required certificates of inspection or approval. 

D. Contractor shall be responsible for arranging, obtaining, and paying for all inspections and 
tests required: 

1. by the Contract Documents, unless the Contract Documents expressly allocate 
responsibility for a specific inspection or test to Owner; 

2. to attain Owner’s and Engineer’s acceptance of materials or equipment to be 
incorporated in the Work; 

3. by manufacturers of equipment furnished under the Contract Documents; 

4. for testing, adjusting, and balancing of mechanical, electrical, and other equipment to 
be incorporated into the Work; and 

5. for acceptance of materials, mix designs, or equipment submitted for approval prior to 
Contractor’s purchase thereof for incorporation in the Work. 

Such inspections and tests shall be performed by independent inspectors, testing 
laboratories, or other qualified individuals or entities acceptable to Owner and Engineer. 

E. If the Contract Documents require the Work (or part thereof) to be approved by Owner, 
Engineer, or another designated individual or entity, then Contractor shall assume full 
responsibility for arranging and obtaining such approvals. 

F. If any Work (or the work of others) that is to be inspected, tested, or approved is covered 
by Contractor without written concurrence of Engineer, Contractor shall, if requested by 
Engineer, uncover such Work for observation. Such uncovering shall be at Contractor’s 
expense unless Contractor had given Engineer timely notice of Contractor’s intention to 
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cover the same and Engineer had not acted with reasonable promptness in response to 
such notice. 

14.03 Defective Work 

A. Contractor’s Obligation: It is Contractor’s obligation to assure that the Work is not 
defective. 

B. Engineer’s Authority: Engineer has the authority to determine whether Work is defective, 
and to reject defective Work. 

C. Notice of Defects: Prompt notice of all defective Work of which Owner or Engineer has 
actual knowledge will be given to Contractor. 

D. Correction, or Removal and Replacement: Promptly after receipt of written notice of 
defective Work, Contractor shall correct all such defective Work, whether or not fabricated, 
installed, or completed, or, if Engineer has rejected the defective Work, remove it from the 
Project and replace it with Work that is not defective. 

E. Preservation of Warranties: When correcting defective Work, Contractor shall take no 
action that would void or otherwise impair Owner’s special warranty and guarantee, if any, 
on said Work. 

F. Costs and Damages: In addition to its correction, removal, and replacement obligations 
with respect to defective Work, Contractor shall pay all claims, costs, losses, and damages 
arising out of or relating to defective Work, including but not limited to the cost of the 
inspection, testing, correction, removal, replacement, or reconstruction of such defective 
Work, fines levied against Owner by governmental authorities because the Work is 
defective, and the costs of repair or replacement of work of others resulting from defective 
Work. Prior to final payment, if Owner and Contractor are unable to agree as to the 
measure of such claims, costs, losses, and damages resulting from defective Work, then 
Owner may impose a reasonable set-off against payments due under Article 15. 

14.04 Acceptance of Defective Work 

A. If, instead of requiring correction or removal and replacement of defective Work, Owner 
prefers to accept it, Owner may do so (subject, if such acceptance occurs prior to final 
payment, to Engineer’s confirmation that such acceptance is in general accord with the 
design intent and applicable engineering principles, and will not endanger public safety). 
Contractor shall pay all claims, costs, losses, and damages attributable to Owner’s 
evaluation of and determination to accept such defective Work (such costs to be approved 
by Engineer as to reasonableness), and for the diminished value of the Work to the extent 
not otherwise paid by Contractor. If any such acceptance occurs prior to final payment, the 
necessary revisions in the Contract Documents with respect to the Work shall be 
incorporated in a Change Order. If the parties are unable to agree as to the decrease in the 
Contract Price, reflecting the diminished value of Work so accepted, then Owner may 
impose a reasonable set-off against payments due under Article 15. If the acceptance of 
defective Work occurs after final payment, Contractor shall pay an appropriate amount to 
Owner. 

14.05 Uncovering Work 

A. Engineer has the authority to require additional inspection or testing of the Work, whether 
or not the Work is fabricated, installed, or completed. 



EJCDC® C-700 (Rev. 1), Standard General Conditions of the Construction Contract. 
Copyright © 2013 National Society of Professional Engineers, American Council of Engineering Companies, 

and American Society of Civil Engineers.  All rights reserved.             Page 54 of 65 

B. If any Work is covered contrary to the written request of Engineer, then Contractor shall, if 
requested by Engineer, uncover such Work for Engineer’s observation, and then replace 
the covering, all at Contractor’s expense. 

C. If Engineer considers it necessary or advisable that covered Work be observed by Engineer 
or inspected or tested by others, then Contractor, at Engineer’s request, shall uncover, 
expose, or otherwise make available for observation, inspection, or testing as Engineer may 
require, that portion of the Work in question, and provide all necessary labor, material, and 
equipment. 

1. If it is found that the uncovered Work is defective, Contractor shall be responsible for 
all claims, costs, losses, and damages arising out of or relating to such uncovering, 
exposure, observation, inspection, and testing, and of satisfactory replacement or 
reconstruction (including but not limited to all costs of repair or replacement of work 
of others); and pending Contractor’s full discharge of this responsibility the Owner 
shall be entitled to impose a reasonable set-off against payments due under Article 15. 

2. If the uncovered Work is not found to be defective, Contractor shall be allowed an 
increase in the Contract Price or an extension of the Contract Times, or both, directly 
attributable to such uncovering, exposure, observation, inspection, testing, 
replacement, and reconstruction. If the parties are unable to agree as to the amount 
or extent thereof, then Contractor may submit a Change Proposal within 30 days of 
the determination that the Work is not defective. 

14.06 Owner May Stop the Work 

A. If the Work is defective, or Contractor fails to supply sufficient skilled workers or suitable 
materials or equipment, or fails to perform the Work in such a way that the completed 
Work will conform to the Contract Documents, then Owner may order Contractor to stop 
the Work, or any portion thereof, until the cause for such order has been eliminated; 
however, this right of Owner to stop the Work shall not give rise to any duty on the part of 
Owner to exercise this right for the benefit of Contractor, any Subcontractor, any Supplier, 
any other individual or entity, or any surety for, or employee or agent of any of them. 

14.07 Owner May Correct Defective Work 

A. If Contractor fails within a reasonable time after written notice from Engineer to correct 
defective Work, or to remove and replace rejected Work as required by Engineer, or if 
Contractor fails to perform the Work in accordance with the Contract Documents, or if 
Contractor fails to comply with any other provision of the Contract Documents, then Owner 
may, after seven days written notice to Contractor, correct or remedy any such deficiency. 

B. In exercising the rights and remedies under this Paragraph 14.07, Owner shall proceed 
expeditiously. In connection with such corrective or remedial action, Owner may exclude 
Contractor from all or part of the Site, take possession of all or part of the Work and 
suspend Contractor’s services related thereto, and incorporate in the Work all materials 
and equipment stored at the Site or for which Owner has paid Contractor but which are 
stored elsewhere. Contractor shall allow Owner, Owner’s representatives, agents and 
employees, Owner’s other contractors, and Engineer and Engineer’s consultants access to 
the Site to enable Owner to exercise the rights and remedies under this paragraph. 

C. All claims, costs, losses, and damages incurred or sustained by Owner in exercising the 
rights and remedies under this Paragraph 14.07 will be charged against Contractor as set-
offs against payments due under Article 15. Such claims, costs, losses and damages will 
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include but not be limited to all costs of repair, or replacement of work of others destroyed 
or damaged by correction, removal, or replacement of Contractor’s defective Work. 

D. Contractor shall not be allowed an extension of the Contract Times because of any delay in 
the performance of the Work attributable to the exercise by Owner of Owner’s rights and 
remedies under this Paragraph 14.07. 

ARTICLE 15 – PAYMENTS TO CONTRACTOR; SET-OFFS; COMPLETION; CORRECTION PERIOD 

15.01 Progress Payments 

A. Basis for Progress Payments: The Schedule of Values established as provided in Article 2 will 
serve as the basis for progress payments and will be incorporated into a form of Application 
for Payment acceptable to Engineer. Progress payments on account of Unit Price Work will 
be based on the number of units completed during the pay period, as determined under 
the provisions of Paragraph 13.03. Progress payments for cost-based Work will be based on 
Cost of the Work completed by Contractor during the pay period. 

B. Applications for Payments: 

1. At least 20 days before the date established in the Agreement for each progress 
payment (but not more often than once a month), Contractor shall submit to Engineer 
for review an Application for Payment filled out and signed by Contractor covering the 
Work completed as of the date of the Application and accompanied by such 
supporting documentation as is required by the Contract Documents. If payment is 
requested on the basis of materials and equipment not incorporated in the Work but 
delivered and suitably stored at the Site or at another location agreed to in writing, the 
Application for Payment shall also be accompanied by a bill of sale, invoice, or other 
documentation warranting that Owner has received the materials and equipment free 
and clear of all Liens, and evidence that the materials and equipment are covered by 
appropriate property insurance, a warehouse bond, or other arrangements to protect 
Owner’s interest therein, all of which must be satisfactory to Owner. 

2. Beginning with the second Application for Payment, each Application shall include an 
affidavit of Contractor stating that all previous progress payments received on account 
of the Work have been applied on account to discharge Contractor’s legitimate 
obligations associated with prior Applications for Payment. 

3. The amount of retainage with respect to progress payments will be as stipulated in the 
Agreement. 

C. Review of Applications: 

1. Engineer will, within 10 days after receipt of each Application for Payment, including 
each resubmittal, either indicate in writing a recommendation of payment and present 
the Application to Owner, or return the Application to Contractor indicating in writing 
Engineer’s reasons for refusing to recommend payment. In the latter case, Contractor 
may make the necessary corrections and resubmit the Application. 

2. Engineer’s recommendation of any payment requested in an Application for Payment 
will constitute a representation by Engineer to Owner, based on Engineer’s 
observations of the executed Work as an experienced and qualified design 
professional, and on Engineer’s review of the Application for Payment and the 
accompanying data and schedules, that to the best of Engineer’s knowledge, 
information and belief: 
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a. the Work has progressed to the point indicated; 

b. the quality of the Work is generally in accordance with the Contract Documents 
(subject to an evaluation of the Work as a functioning whole prior to or upon 
Substantial Completion, the results of any subsequent tests called for in the 
Contract Documents, a final determination of quantities and classifications for 
Unit Price Work under Paragraph 13.03, and any other qualifications stated in the 
recommendation); and 

c. the conditions precedent to Contractor’s being entitled to such payment appear 
to have been fulfilled in so far as it is Engineer’s responsibility to observe the 
Work. 

3. By recommending any such payment Engineer will not thereby be deemed to have 
represented that: 

a. inspections made to check the quality or the quantity of the Work as it has been 
performed have been exhaustive, extended to every aspect of the Work in 
progress, or involved detailed inspections of the Work beyond the responsibilities 
specifically assigned to Engineer in the Contract; or 

b. there may not be other matters or issues between the parties that might entitle 
Contractor to be paid additionally by Owner or entitle Owner to withhold 
payment to Contractor. 

4. Neither Engineer’s review of Contractor’s Work for the purposes of recommending 
payments nor Engineer’s recommendation of any payment, including final payment, 
will impose responsibility on Engineer: 

a. to supervise, direct, or control the Work, or 

b. for the means, methods, techniques, sequences, or procedures of construction, 
or the safety precautions and programs incident thereto, or 

c. for Contractor’s failure to comply with Laws and Regulations applicable to 
Contractor’s performance of the Work, or 

d. to make any examination to ascertain how or for what purposes Contractor has 
used the money paid on account of the Contract Price, or 

e. to determine that title to any of the Work, materials, or equipment has passed to 
Owner free and clear of any Liens. 

5. Engineer may refuse to recommend the whole or any part of any payment if, in 
Engineer’s opinion, it would be incorrect to make the representations to Owner stated 
in Paragraph 15.01.C.2. 

6. Engineer will recommend reductions in payment (set-offs) necessary in Engineer’s 
opinion to protect Owner from loss because: 

a. the Work is defective, requiring correction or replacement; 

b. the Contract Price has been reduced by Change Orders; 

c. Owner has been required to correct defective Work in accordance with Paragraph 
14.07, or has accepted defective Work pursuant to Paragraph 14.04; 

d. Owner has been required to remove or remediate a Hazardous Environmental 
Condition for which Contractor is responsible; or 
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e. Engineer has actual knowledge of the occurrence of any of the events that would 
constitute a default by Contractor and therefore justify termination for cause 
under the Contract Documents. 

D. Payment Becomes Due: 

1. Ten days after presentation of the Application for Payment to Owner with Engineer’s 
recommendation, the amount recommended (subject to any Owner set-offs) will 
become due, and when due will be paid by Owner to Contractor. 

E. Reductions in Payment by Owner: 

1. In addition to any reductions in payment (set-offs) recommended by Engineer, Owner 
is entitled to impose a set-off against payment based on any of the following: 

a. claims have been made against Owner on account of Contractor’s conduct in the 
performance or furnishing of the Work, or Owner has incurred costs, losses, or 
damages on account of Contractor’s conduct in the performance or furnishing of 
the Work, including but not limited to claims, costs, losses, or damages from 
workplace injuries, adjacent property damage, non-compliance with Laws and 
Regulations, and patent infringement; 

b. Contractor has failed to take reasonable and customary measures to avoid 
damage, delay, disruption, and interference with other work at or adjacent to the 
Site; 

c. Contractor has failed to provide and maintain required bonds or insurance; 

d. Owner has been required to remove or remediate a Hazardous Environmental 
Condition for which Contractor is responsible; 

e. Owner has incurred extra charges or engineering costs related to submittal 
reviews, evaluations of proposed substitutes, tests and inspections, or return 
visits to manufacturing or assembly facilities; 

f. the Work is defective, requiring correction or replacement; 

g. Owner has been required to correct defective Work in accordance with Paragraph 
14.07, or has accepted defective Work pursuant to Paragraph 14.04; 

h. the Contract Price has been reduced by Change Orders; 

i. an event that would constitute a default by Contractor and therefore justify a 
termination for cause has occurred; 

j. liquidated damages have accrued as a result of Contractor’s failure to achieve 
Milestones, Substantial Completion, or final completion of the Work; 

k. Liens have been filed in connection with the Work, except where Contractor has 
delivered a specific bond satisfactory to Owner to secure the satisfaction and 
discharge of such Liens; 

l. there are other items entitling Owner to a set off against the amount 
recommended. 

2. If Owner imposes any set-off against payment, whether based on its own knowledge 
or on the written recommendations of Engineer, Owner will give Contractor 
immediate written notice (with a copy to Engineer) stating the reasons for such action 
and the specific amount of the reduction, and promptly pay Contractor any amount 
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remaining after deduction of the amount so withheld. Owner shall promptly pay 
Contractor the amount so withheld, or any adjustment thereto agreed to by Owner 
and Contractor, if Contractor remedies the reasons for such action. The reduction 
imposed shall be binding on Contractor unless it duly submits a Change Proposal 
contesting the reduction. 

3. Upon a subsequent determination that Owner’s refusal of payment was not justified, 
the amount wrongfully withheld shall be treated as an amount due as determined by 
Paragraph 15.01.C.1 and subject to interest as provided in the Agreement. 

15.02 Contractor’s Warranty of Title 

A. Contractor warrants and guarantees that title to all Work, materials, and equipment 
furnished under the Contract will pass to Owner free and clear of (1) all Liens and other title 
defects, and (2) all patent, licensing, copyright, or royalty obligations, no later than seven 
days after the time of payment by Owner. 

15.03 Substantial Completion 

A. When Contractor considers the entire Work ready for its intended use Contractor shall 
notify Owner and Engineer in writing that the entire Work is substantially complete and 
request that Engineer issue a certificate of Substantial Completion. Contractor shall at the 
same time submit to Owner and Engineer an initial draft of punch list items to be 
completed or corrected before final payment. 

B. Promptly after Contractor’s notification, Owner, Contractor, and Engineer shall make an 
inspection of the Work to determine the status of completion. If Engineer does not 
consider the Work substantially complete, Engineer will notify Contractor in writing giving 
the reasons therefor. 

C. If Engineer considers the Work substantially complete, Engineer will deliver to Owner a 
preliminary certificate of Substantial Completion which shall fix the date of Substantial 
Completion. Engineer shall attach to the certificate a punch list of items to be completed or 
corrected before final payment. Owner shall have seven days after receipt of the 
preliminary certificate during which to make written objection to Engineer as to any 
provisions of the certificate or attached punch list. If, after considering the objections to the 
provisions of the preliminary certificate, Engineer concludes that the Work is not 
substantially complete, Engineer will, within 14 days after submission of the preliminary 
certificate to Owner, notify Contractor in writing that the Work is not substantially 
complete, stating the reasons therefor. If Owner does not object to the provisions of the 
certificate, or if despite consideration of Owner’s objections Engineer concludes that the 
Work is substantially complete, then Engineer will, within said 14 days, execute and deliver 
to Owner and Contractor a final certificate of Substantial Completion (with a revised punch 
list of items to be completed or corrected) reflecting such changes from the preliminary 
certificate as Engineer believes justified after consideration of any objections from Owner. 

D. At the time of receipt of the preliminary certificate of Substantial Completion, Owner and 
Contractor will confer regarding Owner’s use or occupancy of the Work following 
Substantial Completion, review the builder’s risk insurance policy with respect to the end of 
the builder’s risk coverage, and confirm the transition to coverage of the Work under a 
permanent property insurance policy held by Owner.  Unless Owner and Contractor agree 
otherwise in writing, Owner shall bear responsibility for security, operation, protection of 
the Work, property insurance, maintenance, heat, and utilities upon Owner’s use or 
occupancy of the Work. 
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E. After Substantial Completion the Contractor shall promptly begin work on the punch list of 
items to be completed or corrected prior to final payment. In appropriate cases Contractor 
may submit monthly Applications for Payment for completed punch list items, following the 
progress payment procedures set forth above. 

F. Owner shall have the right to exclude Contractor from the Site after the date of Substantial 
Completion subject to allowing Contractor reasonable access to remove its property and 
complete or correct items on the punch list. 

15.04 Partial Use or Occupancy 

A. Prior to Substantial Completion of all the Work, Owner may use or occupy any substantially 
completed part of the Work which has specifically been identified in the Contract 
Documents, or which Owner, Engineer, and Contractor agree constitutes a separately 
functioning and usable part of the Work that can be used by Owner for its intended 
purpose without significant interference with Contractor’s performance of the remainder 
of the Work, subject to the following conditions: 

1. At any time Owner may request in writing that Contractor permit Owner to use or 
occupy any such part of the Work that Owner believes to be substantially complete. If 
and when Contractor agrees that such part of the Work is substantially complete, 
Contractor, Owner, and Engineer will follow the procedures of Paragraph 15.03.A 
through E for that part of the Work. 

2. At any time Contractor may notify Owner and Engineer in writing that Contractor 
considers any such part of the Work substantially complete and request Engineer to 
issue a certificate of Substantial Completion for that part of the Work. 

3. Within a reasonable time after either such request, Owner, Contractor, and Engineer 
shall make an inspection of that part of the Work to determine its status of 
completion. If Engineer does not consider that part of the Work to be substantially 
complete, Engineer will notify Owner and Contractor in writing giving the reasons 
therefor. If Engineer considers that part of the Work to be substantially complete, the 
provisions of Paragraph 15.03 will apply with respect to certification of Substantial 
Completion of that part of the Work and the division of responsibility in respect 
thereof and access thereto. 

4. No use or occupancy or separate operation of part of the Work may occur prior to 
compliance with the requirements of Paragraph 6.05 regarding builder’s risk or other 
property insurance. 

15.05 Final Inspection 

A. Upon written notice from Contractor that the entire Work or an agreed portion thereof is 
complete, Engineer will promptly make a final inspection with Owner and Contractor and 
will notify Contractor in writing of all particulars in which this inspection reveals that the 
Work, or agreed portion thereof, is incomplete or defective. Contractor shall immediately 
take such measures as are necessary to complete such Work or remedy such deficiencies. 

15.06 Final Payment 

A. Application for Payment: 

1. After Contractor has, in the opinion of Engineer, satisfactorily completed all 
corrections identified during the final inspection and has delivered, in accordance with 
the Contract Documents, all maintenance and operating instructions, schedules, 
guarantees, bonds, certificates or other evidence of insurance, certificates of 
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inspection, annotated record documents (as provided in Paragraph 7.11), and other 
documents, Contractor may make application for final payment. 

2. The final Application for Payment shall be accompanied (except as previously 
delivered) by: 

a. all documentation called for in the Contract Documents; 

b. consent of the surety, if any, to final payment; 

c. satisfactory evidence that all title issues have been resolved such that title to all 
Work, materials, and equipment has passed to Owner free and clear of any Liens 
or other title defects, or will so pass upon final payment. 

d. a list of all disputes that Contractor believes are unsettled; and 

e. complete and legally effective releases or waivers (satisfactory to Owner) of all 
Lien rights arising out of the Work, and of Liens filed in connection with the Work. 

3. In lieu of the releases or waivers of Liens specified in Paragraph 15.06.A.2 and as 
approved by Owner, Contractor may furnish receipts or releases in full and an affidavit 
of Contractor that: (a) the releases and receipts include all labor, services, material, 
and equipment for which a Lien could be filed; and (b) all payrolls, material and 
equipment bills, and other indebtedness connected with the Work for which Owner 
might in any way be responsible, or which might in any way result in liens or other 
burdens on Owner's property, have been paid or otherwise satisfied. If any 
Subcontractor or Supplier fails to furnish such a release or receipt in full, Contractor 
may furnish a bond or other collateral satisfactory to Owner to indemnify Owner 
against any Lien, or Owner at its option may issue joint checks payable to Contractor 
and specified Subcontractors and Suppliers. 

B. Engineer’s Review of Application and Acceptance: 

1. If, on the basis of Engineer’s observation of the Work during construction and final 
inspection, and Engineer’s review of the final Application for Payment and 
accompanying documentation as required by the Contract Documents, Engineer is 
satisfied that the Work has been completed and Contractor’s other obligations under 
the Contract have been fulfilled, Engineer will, within ten days after receipt of the final 
Application for Payment, indicate in writing Engineer’s recommendation of final 
payment and present the Application for Payment to Owner for payment. Such 
recommendation shall account for any set-offs against payment that are necessary in 
Engineer’s opinion to protect Owner from loss for the reasons stated above with 
respect to progress payments. At the same time Engineer will also give written notice 
to Owner and Contractor that the Work is acceptable, subject to the provisions of 
Paragraph 15.07. Otherwise, Engineer will return the Application for Payment to 
Contractor, indicating in writing the reasons for refusing to recommend final payment, 
in which case Contractor shall make the necessary corrections and resubmit the 
Application for Payment. 

C. Completion of Work: The Work is complete (subject to surviving obligations) when it is 
ready for final payment as established by the Engineer’s written recommendation of final 
payment. 

D. Payment Becomes Due: Thirty days after the presentation to Owner of the final Application 
for Payment and accompanying documentation, the amount recommended by Engineer 
(less any further sum Owner is entitled to set off against Engineer’s recommendation, 
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including but not limited to set-offs for liquidated damages and set-offs allowed under the 
provisions above with respect to progress payments) will become due and shall be paid by 
Owner to Contractor. 

15.07 Waiver of Claims 

A. The making of final payment will not constitute a waiver by Owner of claims or rights 
against Contractor. Owner expressly reserves claims and rights arising from unsettled Liens, 
from defective Work appearing after final inspection pursuant to Paragraph 15.05, from 
Contractor’s failure to comply with the Contract Documents or the terms of any special 
guarantees specified therein, from outstanding Claims by Owner, or from Contractor’s 
continuing obligations under the Contract Documents. 

B. The acceptance of final payment by Contractor will constitute a waiver by Contractor of all 
claims and rights against Owner other than those pending matters that have been duly 
submitted or appealed under the provisions of Article 17. 

15.08 Correction Period 

A. If within one year after the date of Substantial Completion (or such longer period of time as 
may be prescribed by the terms of any applicable special guarantee required by the 
Contract Documents, or by any specific provision of the Contract Documents), any Work is 
found to be defective, or if the repair of any damages to the Site, adjacent areas that 
Contractor has arranged to use through construction easements or otherwise, and other 
adjacent areas used by Contractor as permitted by Laws and Regulations, is found to be 
defective, then Contractor shall promptly, without cost to Owner and in accordance with 
Owner’s written instructions: 

1. correct the defective repairs to the Site or such other adjacent areas; 

2. correct such defective Work; 

3. if the defective Work has been rejected by Owner, remove it from the Project and 
replace it with Work that is not defective, and 

4. satisfactorily correct or repair or remove and replace any damage to other Work, to 
the work of others, or to other land or areas resulting therefrom. 

B. If Contractor does not promptly comply with the terms of Owner’s written instructions, or 
in an emergency where delay would cause serious risk of loss or damage, Owner may have 
the defective Work corrected or repaired or may have the rejected Work removed and 
replaced. Contractor shall pay all claims, costs, losses, and damages (including but not 
limited to all fees and charges of engineers, architects, attorneys, and other professionals 
and all court or arbitration or other dispute resolution costs) arising out of or relating to 
such correction or repair or such removal and replacement (including but not limited to all 
costs of repair or replacement of work of others). 

C. In special circumstances where a particular item of equipment is placed in continuous 
service before Substantial Completion of all the Work, the correction period for that item 
may start to run from an earlier date if so provided in the Specifications. 
 

D. Where defective Work (and damage to other Work resulting therefrom) has been corrected 
or removed and replaced under this paragraph, the correction period hereunder with 
respect to such Work will be extended for an additional period of one year after such 
correction or removal and replacement has been satisfactorily completed. 
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E. Contractor’s obligations under this paragraph are in addition to all other obligations and 
warranties. The provisions of this paragraph shall not be construed as a substitute for, or a 
waiver of, the provisions of any applicable statute of limitation or repose. 

ARTICLE 16 – SUSPENSION OF WORK AND TERMINATION 

16.01 Owner May Suspend Work 

A. At any time and without cause, Owner may suspend the Work or any portion thereof for a 
period of not more than 90 consecutive days by written notice to Contractor and Engineer. 
Such notice will fix the date on which Work will be resumed. Contractor shall resume the 
Work on the date so fixed. Contractor shall be entitled to an adjustment in the Contract 
Price or an extension of the Contract Times, or both, directly attributable to any such 
suspension. Any Change Proposal seeking such adjustments shall be submitted no later 
than 30 days after the date fixed for resumption of Work. 

16.02 Owner May Terminate for Cause 

A. The occurrence of any one or more of the following events will constitute a default by 
Contractor and justify termination for cause: 

1. Contractor’s persistent failure to perform the Work in accordance with the Contract 
Documents (including, but not limited to, failure to supply sufficient skilled workers or 
suitable materials or equipment or failure to adhere to the Progress Schedule); 

2. Failure of Contractor to perform or otherwise to comply with a material term of the 
Contract Documents; 

3. Contractor’s disregard of Laws or Regulations of any public body having jurisdiction; or 

4. Contractor’s repeated disregard of the authority of Owner or Engineer. 

B. If one or more of the events identified in Paragraph 16.02.A occurs, then after giving 
Contractor (and any surety) ten days written notice that Owner is considering a declaration 
that Contractor is in default and termination of the contract, Owner may proceed to: 

1. declare Contractor to be in default, and give Contractor (and any surety) notice that 
the Contract is terminated; and 

2. enforce the rights available to Owner under any applicable performance bond. 

C. Subject to the terms and operation of any applicable performance bond, if Owner has 
terminated the Contract for cause, Owner may exclude Contractor from the Site, take 
possession of the Work, incorporate in the Work all materials and equipment stored at the 
Site or for which Owner has paid Contractor but which are stored elsewhere, and complete 
the Work as Owner may deem expedient. 

D. Owner may not proceed with termination of the Contract under Paragraph 16.02.B if 
Contractor within seven days of receipt of notice of intent to terminate begins to correct its 
failure to perform and proceeds diligently to cure such failure. 

E. If Owner proceeds as provided in Paragraph 16.02.B, Contractor shall not be entitled to 
receive any further payment until the Work is completed. If the unpaid balance of the 
Contract Price exceeds the cost to complete the Work, including all related claims, costs, 
losses, and damages (including but not limited to all fees and charges of engineers, 
architects, attorneys, and other professionals) sustained by Owner, such excess will be paid 
to Contractor. If the cost to complete the Work including such related claims, costs, losses, 
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and damages exceeds such unpaid balance, Contractor shall pay the difference to Owner. 
Such claims, costs, losses, and damages incurred by Owner will be reviewed by Engineer as 
to their reasonableness and, when so approved by Engineer, incorporated in a Change 
Order. When exercising any rights or remedies under this paragraph, Owner shall not be 
required to obtain the lowest price for the Work performed. 

F. Where Contractor’s services have been so terminated by Owner, the termination will not 
affect any rights or remedies of Owner against Contractor then existing or which may 
thereafter accrue, or any rights or remedies of Owner against Contractor or any surety 
under any payment bond or performance bond. Any retention or payment of money due 
Contractor by Owner will not release Contractor from liability. 

G. If and to the extent that Contractor has provided a performance bond under the provisions 
of Paragraph 6.01.A, the provisions of that bond shall govern over any inconsistent 
provisions of Paragraphs 16.02.B and 16.02.D. 

16.03 Owner May Terminate For Convenience 

A. Upon seven days written notice to Contractor and Engineer, Owner may, without cause and 
without prejudice to any other right or remedy of Owner, terminate the Contract. In such 
case, Contractor shall be paid for (without duplication of any items): 

1. completed and acceptable Work executed in accordance with the Contract Documents 
prior to the effective date of termination, including fair and reasonable sums for 
overhead and profit on such Work; 

2. expenses sustained prior to the effective date of termination in performing services 
and furnishing labor, materials, or equipment as required by the Contract Documents 
in connection with uncompleted Work, plus fair and reasonable sums for overhead 
and profit on such expenses; and 

3. other reasonable expenses directly attributable to termination, including costs 
incurred to prepare a termination for convenience cost proposal. 

B. Contractor shall not be paid on account of loss of anticipated overhead, profits, or revenue, 
or other economic loss arising out of or resulting from such termination. 

16.04 Contractor May Stop Work or Terminate 

A. If, through no act or fault of Contractor, (1) the Work is suspended for more than 90 
consecutive days by Owner or under an order of court or other public authority, or (2) 
Engineer fails to act on any Application for Payment within 30 days after it is submitted, or 
(3) Owner fails for 30 days to pay Contractor any sum finally determined to be due, then 
Contractor may, upon seven days written notice to Owner and Engineer, and provided 
Owner or Engineer do not remedy such suspension or failure within that time, terminate 
the contract and recover from Owner payment on the same terms as provided in Paragraph 
16.03. 

B. In lieu of terminating the Contract and without prejudice to any other right or remedy, if 
Engineer has failed to act on an Application for Payment within 30 days after it is 
submitted, or Owner has failed for 30 days to pay Contractor any sum finally determined to 
be due, Contractor may, seven days after written notice to Owner and Engineer, stop the 
Work until payment is made of all such amounts due Contractor, including interest thereon. 
The provisions of this paragraph are not intended to preclude Contractor from submitting a 
Change Proposal for an adjustment in Contract Price or Contract Times or otherwise for 
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expenses or damage directly attributable to Contractor’s stopping the Work as permitted 
by this paragraph. 

ARTICLE 17 – FINAL RESOLUTION OF DISPUTES 

17.01 Methods and Procedures 

A. Disputes Subject to Final Resolution: The following disputed matters are subject to final 
resolution under the provisions of this Article: 

1. A timely appeal of an approval in part and denial in part of a Claim, or of a denial in 
full; and 

2. Disputes between Owner and Contractor concerning the Work or obligations under 
the Contract Documents, and arising after final payment has been made. 

B. Final Resolution of Disputes: For any dispute subject to resolution under this Article, Owner 
or Contractor may: 

1. elect in writing to invoke the dispute resolution process provided for in the 
Supplementary Conditions; or 

2. agree with the other party to submit the dispute to another dispute resolution 
process; or 

3. if no dispute resolution process is provided for in the Supplementary Conditions or 
mutually agreed to, give written notice to the other party of the intent to submit the 
dispute to a court of competent jurisdiction. 

ARTICLE 18 – MISCELLANEOUS 

18.01 Giving Notice 

A. Whenever any provision of the Contract Documents requires the giving of written notice, it 
will be deemed to have been validly given if: 

1. delivered in person, by a commercial courier service or otherwise, to the individual or 
to a member of the firm or to an officer of the corporation for which it is intended; or 

2. delivered at or sent by registered or certified mail, postage prepaid, to the last 
business address known to the sender of the notice. 

18.02 Computation of Times 

A. When any period of time is referred to in the Contract by days, it will be computed to 
exclude the first and include the last day of such period. If the last day of any such period 
falls on a Saturday or Sunday or on a day made a legal holiday by the law of the applicable 
jurisdiction, such day will be omitted from the computation. 

18.03 Cumulative Remedies 

A. The duties and obligations imposed by these General Conditions and the rights and 
remedies available hereunder to the parties hereto are in addition to, and are not to be 
construed in any way as a limitation of, any rights and remedies available to any or all of 
them which are otherwise imposed or available by Laws or Regulations, by special warranty 
or guarantee, or by other provisions of the Contract. The provisions of this paragraph will 
be as effective as if repeated specifically in the Contract Documents in connection with 
each particular duty, obligation, right, and remedy to which they apply. 
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18.04 Limitation of Damages 

A. With respect to any and all Change Proposals, Claims, disputes subject to final resolution, 
and other matters at issue, neither Owner nor Engineer, nor any of their officers, directors, 
members, partners, employees, agents, consultants, or subcontractors, shall be liable to 
Contractor for any claims, costs, losses, or damages sustained by Contractor on or in 
connection with any other project or anticipated project. 

18.05 No Waiver 

A. A party’s non-enforcement of any provision shall not constitute a waiver of that provision, 
nor shall it affect the enforceability of that provision or of the remainder of this Contract. 

18.06 Survival of Obligations 

A. All representations, indemnifications, warranties, and guarantees made in, required by, or 
given in accordance with the Contract, as well as all continuing obligations indicated in the 
Contract, will survive final payment, completion, and acceptance of the Work or 
termination or completion of the Contract or termination of the services of Contractor. 

18.07 Controlling Law 

A. This Contract is to be governed by the law of the state in which the Project is located. 

18.08 Headings 

A. Article and paragraph headings are inserted for convenience only and do not constitute 
parts of these General Conditions. 
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SUPPLEMENATRY CONDITIONS 
SH 33 MULTI-MODAL PATHWAY 

 

These Supplementary Conditions amend or supplement the Standard General Conditions of the 
Construction Contract, EJCDC® C-700 (2013 Edition). All provisions that are not so amended or 
supplemented remain in full force and effect. 

The terms used in these Supplementary Conditions have the meanings stated in the General Conditions. 
Additional terms used in these Supplementary Conditions have the meanings stated below, which are 
applicable to both the singular and plural thereof. 

The address system used in these Supplementary Conditions is the same as the address system used in 
the General Conditions, with the prefix "SC" added thereto. 

 

ARTICLE 5 – AVAILABILITY OF LANDS; SUBSURFACE AND PHYSICAL CONDITIONS; HAZARDOUS 
ENVIRONMENTAL CONDITIONS 

SC 5.03 Delete Paragraphs 5.03.A and 5.03.B in their entirety and insert the following: 

A. No reports of explorations or tests of subsurface conditions at or adjacent to the 
Site, or drawings of physical conditions relating to existing surface or subsurface 
structures at the Site, are known to Owner. 

 

SC 5.06 Delete Paragraphs 5.06.A and 5.06.B in their entirety and insert the following: 

A. No reports or drawings related to Hazardous Environmental Conditions at the Site 
are known to Owner. 

B. Not Used. 

 

ARTICLE 6 – BONDS AND INSURANCE 

SC-6.02 Add the following paragraph immediately after Paragraph 6.02.B: 

1. Contractor may obtain worker’s compensation insurance from an insurance 
company that has not been rated by A.M. Best, provided that such company (a) is 
domiciled in the state in which the project is located, (b) is certified or authorized 
as a worker’s compensation insurance provider by the appropriate state agency, 
and (c) has been accepted to provide worker’s compensation insurance for similar 
projects by the state within the last 12 months. 

SC 6.03 Add the following new paragraph immediately after Paragraph 6.03.J: 

K. The limits of liability for the insurance required by Paragraph 6.03 of the General 
Conditions shall provide coverage for not less than the following amounts or 
greater where required by Laws and Regulations: 
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1. Workers’ Compensation, and related coverages under Paragraphs 6.03.A.1 
and A.2 of the General Conditions: 

State: Statutory 

Employer’s Liability: $ 500,000 

 

2. Contractor’s Commercial General Liability under Paragraphs 6.03.B and 6.03.C 
of the General Conditions: 

General Aggregate $ 2,000,000 

 

Products - Completed Operations Aggregate $ 1,000,000 

 

Personal and Advertising Injury  $ 1,000,000 

 
Each Occurrence (Bodily Injury and Property 
Damage) $ 1,000,000 

 

3. Automobile Liability under Paragraph 6.03.D. of the General Conditions: 

Combined Single Limit of $ 1,000,000 

 

4. Excess or Umbrella Liability: 

Per Occurrence $ 1,000,000 

General Aggregate $ 1,000,000 

 

ARTICLE 7 – CONTRACTOR’S RESPONSIBILITIES 

SC-7.02.B. Add the following new subparagraphs immediately after Paragraph 7.02.B: 

1. Regular working hours will be 7:00 A.M. to 7:00 P.M., excluding Saturdays, 
Sundays, and holidays. The Contractor may work weekends provided that forty-
eight (48) hour notice is given. Construction engineering work required on 
Saturday’s and Sunday’s will be invoiced to the Contractor at a rate of $100.00 per 
hour. 

 

ARTICLE 10 – ENGINEER’S STATUS DURING CONSTRUCTION 

SC-10.03 Add the following new paragraphs immediately after Paragraph 10.03.A: 

B. The Resident Project Representative (RPR) will be Engineer's representative at the 
Site, will act as directed by and under the supervision of Engineer, and will confer 
with Engineer regarding RPR's actions. 
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1. General: RPR's dealings in matters pertaining to the Work in general shall be 
with Engineer and Contractor. RPR's dealings with Subcontractors shall only 
be through or with the full knowledge and approval of Contractor. RPR shall 
generally communicate with Owner only with the knowledge of and under 
the direction of Engineer. 

2. Schedules:  Review the progress schedule, schedule of Shop Drawing and 
Sample submittals, and Schedule of Values prepared by Contractor and 
consult with Engineer concerning acceptability. 

3. Conferences and Meetings:  Attend meetings with Contractor, such as 
preconstruction conferences, progress meetings, job conferences, and other 
Project-related meetings, and prepare and circulate copies of minutes 
thereof. 

4. Liaison: 

a. Serve as Engineer’s liaison with Contractor. Working principally through 
Contractor’s authorized representative or designee, assist in providing 
information regarding the provisions and intent of the Contract 
Documents. 

b. Assist Engineer in serving as Owner’s liaison with Contractor when 
Contractor’s operations affect Owner’s on-Site operations. 

c. Assist in obtaining from Owner additional details or information, when 
required for proper execution of the Work. 

5. Interpretation of Contract Documents:  Report to Engineer when clarifications 
and interpretations of the Contract Documents are needed and transmit to 
Contractor clarifications and interpretations as issued by Engineer. 

6. Shop Drawings and Samples: 

a. Record date of receipt of Samples and Contractor-approved Shop 
Drawings. 

b. Receive Samples which are furnished at the Site by Contractor, and 
notify Engineer of availability of Samples for examination. 

c. Advise Engineer and Contractor of the commencement of any portion of 
the Work requiring a Shop Drawing or Sample submittal for which RPR 
believes that the submittal has not been approved by Engineer. 

7. Modifications: Consider and evaluate Contractor’s suggestions for 
modifications in Drawings or Specifications and report such suggestions, 
together with RPR’s recommendations, if any, to Engineer. Transmit to 
Contractor in writing decisions as issued by Engineer. 

8. Review of Work and Rejection of Defective Work: 

a. Conduct on-Site observations of Contractor’s work in progress to assist 
Engineer in determining if the Work is in general proceeding in 
accordance with the Contract Documents. 

b. Report to Engineer whenever RPR believes that any part of Contractor’s 
work in progress is defective, will not produce a completed Project that 
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conforms generally to the Contract Documents, or will imperil the 
integrity of the design concept of the completed Project as a functioning 
whole as indicated in the Contract Documents, or has been damaged, or 
does not meet the requirements of any inspection, test or approval 
required to be made; and advise Engineer of that part of work in 
progress that RPR believes should be corrected or rejected or should be 
uncovered for observation, or requires special testing, inspection or 
approval. 

9. Inspections, Tests, and System Start-ups: 

a. Verify that tests, equipment, and systems start-ups and operating and 
maintenance training are conducted in the presence of appropriate 
Owner’s personnel, and that Contractor maintains adequate records 
thereof. 

b. Observe, record, and report to Engineer appropriate details relative to 
the test procedures and systems start-ups. 

10. Records: 

a. Prepare a daily report or keep a diary or log book, recording Contractor’s 
hours on the Site, Subcontractors present at the Site, weather 
conditions, data relative to questions of Change Orders, Field Orders, 
Work Change Directives, or changed conditions, Site visitors, deliveries of 
equipment or materials, daily activities, decisions, observations in 
general, and specific observations in more detail as in the case of 
observing test procedures; and send copies to Engineer. 

b. Record names, addresses, fax numbers, e-mail addresses, web site 
locations, and telephone numbers of all Contractors, Subcontractors, and 
major Suppliers of materials and equipment. 

c. Maintain records for use in preparing Project documentation. 

11. Reports: 

a. Furnish to Engineer periodic reports as required of progress of the Work 
and of Contractor’s compliance with the Progress Schedule and schedule 
of Shop Drawing and Sample submittals. 

b. Draft and recommend to Engineer proposed Change Orders, Work 
Change Directives, and Field Orders. Obtain backup material from 
Contractor. 

c. Immediately notify Engineer of the occurrence of any Site accidents, 
emergencies, acts of God endangering the Work, force majeure or delay 
events, damage to property by fire or other causes, or the discovery of 
any Constituent of Concern or Hazardous Environmental Condition. 

12. Payment Requests:  Review applications for payment with Contractor for 
compliance with the established procedure for their submission and forward 
with recommendations to Engineer, noting particularly the relationship of the 
payment requested to the Schedule of Values, Work completed, and 
materials and equipment delivered at the Site but not incorporated in the 
Work. 
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13. Certificates, Operation and Maintenance Manuals:  During the course of the 
Work, verify that materials and equipment certificates, operation and 
maintenance manuals and other data required by the Contract Documents to 
be assembled and furnished by Contractor are applicable to the items actually 
installed and in accordance with the Contract Documents, and have these 
documents delivered to Engineer for review and forwarding to Owner prior to 
payment for that part of the Work. 

14. Completion: 

a. Participate in Engineer’s visits to the Site to determine Substantial 
Completion, assist in the determination of Substantial Completion and 
the preparation of a punch list of items to be completed or corrected. 

b. Participate in Engineer’s final visit to the Site to determine completion of 
the Work, in the company of Owner and Contractor, and prepare a final 
punch list of items to be completed and deficiencies to be remedied. 

c. Observe whether all items on the final list have been completed or 
corrected and make recommendations to Engineer concerning 
acceptance and issuance of the notice of acceptability of the work. 

C. The RPR shall not: 

1. Authorize any deviation from the Contract Documents or substitution of 
materials or equipment (including “or-equal” items). 

2. Exceed limitations of Engineer’s authority as set forth in the Contract 
Documents. 

3. Undertake any of the responsibilities of Contractor, Subcontractors, or 
Suppliers. 

4. Advise on, issue directions relative to, or assume control over any aspect of 
the means, methods, techniques, sequences or procedures of Contractor’s 
work. 

5. Advise on, issue directions regarding, or assume control over security or 
safety practices, precautions, and programs in connection with the activities 
or operations of Owner or Contractor. 

6. Participate in specialized field or laboratory tests or inspections conducted 
off-site by others except as specifically authorized by Engineer. 

7. Accept Shop Drawing or Sample submittals from anyone other than 
Contractor. 

8. Authorize Owner to occupy the Project in whole or in part. 

 

ARTICLE 13 – COST OF THE WORK; ALLOWANCES; UNIT PRICE WORK 

SC 13.03.E Delete Paragraph 13.03.E in its entirety and insert the following in its place: 

E. The unit price of an item of Unit Price Work shall be subject to reevaluation and 
adjustment under the following conditions: 
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1. if the extended price of a particular item of Unit Price Work amounts to 5 
percent or more of the Contract Price (based on estimated quantities at the 
time of Contract formation) and the variation in the quantity of that particular 
item of Unit Price Work actually furnished or performed by Contractor differs 
by more than 20 percent from the estimated quantity of such item indicated 
in the Agreement; and 

2. if there is no corresponding adjustment with respect to any other item of 
Work; and 

3. if Contractor believes that Contractor has incurred additional expense as a 
result thereof, Contractor may submit a Change Proposal, or if Owner 
believes that the quantity variation entitles Owner to an adjustment in the 
unit price, Owner may make a Claim, seeking an adjustment in the Contract 
Price. 

 

ARTICLE 14 – TESTS AND INSPECTIONS; CORRECTION, REMOVAL, OR ACCEPTANCE OF DEFECTIVE 
WORK 

SC 14.02.C Add the following to Paragraph14.02C: 

“The contractor is required to perform all Quality Control (testing, laboratory, etc.) 
for all placed material in accordance with the noted method within the specification 
and at the frequency contained within the attached document titled “QC Schedule”. 
The Contractor Shall be responsible for all costs associated with this effort. The 
Engineer will perform Quality Assurance inspection and testing at a reduced 
frequency and this effort along with any applicable material specification that 
explicitly notes payment or responsibility by the Owner (not common) will be the 
responsibility of, and paid by the Owner.” 

 

ARTICLE 17 – FINAL RESOLUTION OF DISPUTES 

SC-17.02 Add the following new paragraph immediately after Paragraph 17.01. 

SC-17.02 Arbitration 

A. All matters subject to final resolution under this Article will be decided by 
arbitration in accordance with the rules of the selected arbitration agency, subject 
to the conditions and limitations of this paragraph. This agreement to arbitrate 
and any other agreement or consent to arbitrate entered into will be specifically 
enforceable under the prevailing law of any court having jurisdiction. 

B. The demand for arbitration will be filed in writing with the other party to the 
Contract and with the selected arbitrator or arbitration provider, and a copy will 
be sent to Engineer for information. The demand for arbitration will be made 
within the specific time required in this Article, or if no specified time is applicable 
within a reasonable time after the matter in question has arisen, and in no event 
shall any such demand be made after the date when institution of legal or 
equitable proceedings based on such matter in question would be barred by the 
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applicable statute of limitations. The demand for arbitration should include 
specific reference to Paragraph SC-17.02.D below. 

C. No arbitration arising out of or relating to the Contract shall include by 
consolidation, joinder, or in any other manner any other individual or entity 
(including Engineer, and Engineer’s consultants and the officers, directors, 
partners, agents, employees or consultants of any of them) who is not a party to 
this Contract unless: 

1. the inclusion of such other individual or entity is necessary if complete relief 
is to be afforded among those who are already parties to the arbitration; and 

2. such other individual or entity is substantially involved in a question of law or 
fact which is common to those who are already parties to the arbitration and 
which will arise in such proceedings. 

D. The award rendered by the arbitrator(s) shall be consistent with the agreement of 
the parties, in writing, and include a concise breakdown of the award, and a 
written explanation of the award specifically citing the Contract provisions 
deemed applicable and relied on in making the award. 

E. The award will be final. Judgment may be entered upon it in any court having 
jurisdiction thereof, and it will not be subject to modification or appeal, subject to 
provisions of the Laws and Regulations relating to vacating or modifying an arbitral 
award. 

F.  The fees and expenses of the arbitrators and any arbitration service shall be 
shared equally by Owner and Contractor. 
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TECHNICAL SPECIFICATIONS  

SH-33 MULTI-MODAL PATHWAY 

 

Standard Specifications for construction under this project consist of the “Standard Specifications for 
Highway Construction”, Idaho Transportation Department, revised 2023.  These standards are 
incorporated by reference to this article as though they appeared in their entirety. 

Bidders and Contractor shall obtain and refer to these standard specifications together with the project 
Plans and all other contract documents, including Special Provisions to the Standard Specifications and 
Supplemental Specifications. All provisions which are not amended or supplemented remain in full force 
and effect.19.5 

PROJECT SPECIFICATION TABLE 

Specification Reference Amended by 
Special 
Provision 

Amended by 
Supplemental 
Specification  

103 Construction Testing ITD-106 -- -- 
105 Control of Work ITD-105 SP -- 
107 Legal Relations and Responsibility to the Public ITD-107 -- -- 
201 Clearing and Grubbing ITD-201 -- -- 
203 Miscellaneous Removals ITD-203 -- -- 
205 Excavation and Embankment ITD-205 -- -- 
212 Erosion and Sediment Control ITD-212 -- -- 
213 Topsoil ITD-213 -- -- 
301 Granular Subbase ITD-301 -- -- 
303 Aggregate Base  ITD-303 -- -- 
405 Superpave® Hot Mix Asphalt ITD-405 -- -- 
409 Portland Cement Concrete Paving ITD-409 -- -- 
578 1.9' x 5' Concrete Box Culvert Extension, 8 LF ITD-578 -- -- 
601 Pipes, General ITD-601 -- -- 
602 Culverts ITD-602 -- -- 
605 Valve Cover Adjustments ITD-605 -- -- 
608 Pipe Aprons ITD-608 -- -- 
609 Minor Structures ITD-609 -- -- 
614 Sidewalks and Curbs ITD-614 -- -- 
616 Signs, Sign Posts, and Sign Structures ITD-616 -- -- 
617 Flexible barrier ITD-617 -- -- 
621 Seeding ITD-621 -- -- 
626 Temporary Traffic Control ITD-626 -- -- 
629 Mobilization  ITD-629 -- -- 
630 Painted pavement markings ITD-630 -- -- 
700 Materials ITD-700 -- -- 
SP-01 Root Barrier SP-01 SP -- 
SP-02 1’-2’ Tall Rock Wall SP-02 SP -- 
SP-03 Detectable Warning Surfaces SP-03 SP -- 

 



 

 
 
 
 
 
 
 
 

29- SPECIAL PROVISIONS 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Special Provisions  Page 1 

SPECIAL PROVISIONS 

SH-33 MULTI-MODAL PATHWAY 

 

These Special Provisions provide additions, revisions, and modifications to the “Standard Specifications for 
Highway Construction”, Idaho Transportation Department, revised 2023.  

The additions, revisions, and modifications contained in these Special Provisions are specific to the Project. All 
additional Supplementary Specifications shall be a part of the project Specifications. 

 

SECTION 105: CONTROL OF WORK 

ITD SECTION 105.08 CONSTRUCTION STAKES, LINES, AND GRADES 

Replace the entire ITD Section 105.08 sub-section with the following: 

This section includes: 

a. Offset stakes for grade and alignment for pathway construction and appurtenances as shown on the plans. 
b. Offset stakes for location and grade for structures. 
c. Red top stakes for fine grading sub-grade material on all pathways. 
d. Blue top stakes for fine grading base-grade material on all pathways. 

 
Engineers Responsibilities include: 

a. Provide basic project control monuments and property corners. 
b. Coordinate transfer of data as necessary for creation of stakeout points. 

 
Contractors Responsibilities include:  

a. Preserve the location of all stakes, monuments, and property corners after they have been set. 
b. Pay Owner for the engineers’ time and materials cost to replace any stakes, monuments, or property 
c. corners which are lost or destroyed. 

 

SECTION 109: CONTINGENCY 

Include the entire supplementary specification, Contingency, to these specifications. 
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SP-01. SPECIAL PROVISION 01 – Root Barrier 

PART 1 – General 

Related Documents 

A. Drawings and general provisions of the Contract, including General and Supplementary Conditions 
and Division 01 Specification Sections, apply to this Section. 
 

1.2 Summary 
A. Section Includes: 

1. Furnishing and installation of Tree Root Barrier 
B. Related Sections: 

1. Division 32 – Exterior Improvements 
 

1.3 Definitions 
A. Tree Root Barrier: Plastic mechanical barrier in modular panels used to redirect and guide tree 

roots down and away from hardscape surfaces.  
B. Linear Application: Installation method of Tree Root Barrier, used in a straight line along the 

hardscape to be protected. 
C. Root Pruning Application: Installation method of Tree Root Barrier, used for existing trees in 

planting areas where existing roots must be severed for installation.  
 

1.4 Submittals 
A. Product data: Manufacturers standard literature defining materials for use on the Project. 
B. Samples, if required by Architect: 

1. Tree root barrier: One full length panel. 
C. Quality control: Complete installation instructions specified, may be combined with product data. 

 
1.5 Quality Assurance 

A. Manufacturer’s qualifications: 
1. Minimum twenty-five (25) years experience in tree and plant protection. 

 
1.6 Delivery, Storage and Handling 

A. Packing and Shipping 
1. Provide materials in original, unopened containers with manufacturer’s labels intact and 

legible. 
B. Acceptance at Site 

1. Damaged materials will not be accepted, as determined by visual inspection. 
2. Rejected materials shall be removed from project site immediately. 

C. Storage and Protection 
1. Store materials in dry area in manufacturer’s protective packaging, in original containers with 

labels and instructions intact. 
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PART 2 – Products 

2.1 MANUFACTURERS 
A. Acceptable manufacturers: 

1. Products specified as standard of quality are manufactured by DeepRoot Green Infrastructure, 
LLC. (DeepRoot), 530 Washington Street, San Francisco, CA 94111; 800.458.7668; fax 
800.277.7668; www.deeproot.com 

2. Products meeting standards listed within this specification may be acceptable for use subject to 
approval of product list and samples.  
 

2.2 MANUFACTURED UNITS 
A. Tree Root Barrier 

1. 18” Depth, UB 18-2  
a. Material: black, recyclable, injection molded panel manufactured with 75% reprocessed 

polypropylene with added ultraviolet inhibitors. 
b. Dimensions: 0.075” (1.90 mm) wall thickness in modules 24” (609 mm) long and 18" (457 

mm) deep. 
c. Additional specifications: 

i. 3/8" (9.53mm) wide integral molded 0.060" (1.52mm) thickness double top edge with 
stiffening ribs; bottom edge attached to vertical root deflecting ribs. 

ii. Integral molded vertical root directing ribs; 0.060" (1.52mm) thickness by 1/2" 
(12.7mm) deep spaced at 6" (152mm) O.C. 

iii. Integral molded horizontal anti-lift ground lock tabs; 0.060" (1.52mm) thickness by 2-
1/4" (57.15mm) long by 3/8" (9.53mm) wide; minimum nine per panel. 

iv. Integral zipper joining system for panel connections. 
 

PART 3 – Installation 

3.1 EXAMINATION 
A. Verification of conditions 

1. Verify other work in other sections is complete in order to minimize site impacts by installation 
of tree root barrier. 

2. Any damage to site work due to installation of tree root barrier shall be repaired at the expense 
of the Contractor. 

 
3.2 Linear Applications 

A. For installation along linear applications of hardscapes: 
1. Assemble the appropriate number of root barrier panels using Zipper Joining System.  
2. Trench immediately adjacent to hardscape to the appropriate depth for installation of specified 

root barrier so that top of barrier is ½”-1” (12.7mm to 25.4mm) above finished soil grade. 
3. Place root barrier in trench, vertical ribs facing toward planting area and tree roots. 
4. Where possible, use hardscape as a guide for root barrier alignment. 
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5. Backfill adjacent planting soil against the root barrier to promote clean fit to hardscape. Fill to 
finish grade per project specifications. 

 

END OF SECTION 

SP-02. SPECIAL PROVISION 02- Rock Wall 

PART 1 – General 

A. This item shall govern furnishing and placing dry stack gravity rock walls as herein specified on 
a prepared subgrade, including the excavation and backfilling for the wall, to the height, lines, 
grades, details and locations indicated on the Drawings or as established by the Engineer or 
designated representative. 
 
A Dry Stone Retaining Wall is a type of gravity wall. It is built without any mortar, and relies on 
the mass of the stones and the friction between them to retain Soil. 
 
All Structure Excavation and Backfill shall be in accordance with the ITD 2018 Standard 
Specifications for Highway Construction, Section 205 – Excavation and Embankment and 
Section 210 – Structure Excavation and Compacting Backfill 

PART 2- Materials 

A. Rock: Native Rock shall be durable weathered rock of suitable quality to ensure permanence in 
the structure.  

B. Concrete: Concrete for footings shall be Class A Concrete and conform to Standard 
Specification Item No. 403S, "Concrete for Structures". 

C. Filter Fabric: Filter Fabric conforming to Standard Specification Item No. 620S, "Filter Fabric", 
shall be used for dry stack rock walls constructed in erodible soils. 

PART 3 – Workmanship 

A. Dry Stack Rock Wall shall be constructed in horizontal courses, on the prepared and compacted 
subgrade, granular blanket or concrete foundation.  Materials shall be installed at the proper 
elevation and orientation shown in the plans. Maximum wall height is 2.0 feet. 
 
For backfill material placed within 3 feet of a concrete structure or retaining wall, uniformly 
distribute the backfill material in layers of no more than 8 inches and compact with 
lightweight compacting equipment having an impact force of 1,000 to 3,000 pounds. 
Compact the backfill to the density requirements specified in ITD Standard Specifications 
205.03.F & G, before successive layers are placed.  

Thoroughly and effectively drain the material behind abutments, retaining walls, 
and wing walls by using granular backfill. 

PART 4- Basis of Payment 

 The Department will pay for the accepted quantities as follows: 
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  Pay Item     Pay Unit 

  1’-2’ Tall Rock Wall………………………………………… LF 

The Department will pay for structural excavation and compacting backfill, including the removal of 
unsuitable material below the established grade as specified in ITD Specification 210. 
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SUPPLEMENTARY SPECIFICATIONS 

SH-33 MULTI-MODAL PATHWAY 

 

SECTION 109 
SP900-50A CONTINGENCY AMOUNT – MISCELLANEOUS WORK 

 
 

PART 1 GENERAL 
 
1.01 DESCRIPTION 
This is any minor work or material that is necessary to the work and directed by the Engineer.  
 
1.02 MATERIALS 
As required by the Engineer 
 
1.03 CONSTRUCTION REQUIREMENTS 
Construct as directed by Engineer 
 
1.04 METHOD OF MEASUREMENT 
Work covered under the other sections will be measured as outlined in the appropriate section. The Engineer will 
measure acceptably completed work as specified in ITD Standard Specifications Subsections 109.03. 
 
1.05 BASIS OF PAYMENT 
Payment for miscellaneous minor work is at agreed prices or on a force account basis. The department will pay for the 
accepted quantities at the contract prices as follows: 
 
 Pay Item        Pay Unit 
  
 Contingency Amount – Miscellaneous Work     CA 
 
END OF SECTION 



 

 
 
 
 
 
 
 
 

30- ADDITIONAL ENVIRONMENTAL SPECIAL PROVISIONS 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

ENVIRONMENTAL REQUIREMENT – POLLINATOR PROTECTION 

 
Implement the following Best Management Practices to support pollinators and pollinator habitat along roadside 
corridors: 

•             Protect Existing Habitat: Protect existing stands of native vegetation. Ground disturbing 
activities will be limited only to those areas deemed necessary for the construction of the 
project.  Disturbing existing areas of native vegetation purely for the convenience of the contractor is 
prohibited. 

•             Herbicide Use:  Reduce the risk of herbicide exposure to pollinators by:  

(1) Eliminating or reducing herbicide exposure to pollinators by first utilizing non-chemical 
(manual) methods to eliminate noxious and undesirable weeds.   
(2) If herbicide use is necessary, spot treat specific weeds with selective herbicides that do not 
leave residuals in the soil.   
(3) Treat weeds before they flower, to avoid spraying when pollinators are present.   
(4) Avoid spray application if winds are above 10 mph. 

 

 
ENVIRONMENTAL REQUIREMENT – (STORM WATER) POLLUTION PREVENTION PLAN LOW 
EROSIVITY WAIVER 

With engineer approval, a Low Erosivity Waiver (LEW) may be obtained for the project, in lieu of construction 
general permit coverage, if the total project disturbances are less than 5.0 acres and the Environmental Protection 
Agency calculated rainfall erosivity R factor is less than 5.0. If approved, a pollution prevention plan (PPP) ITD-
2788 form will be required. Include all LEW documentation in the PPP and retain on site.  

If anticipated construction time is extended and the Rainfall Erosivity R factor will exceed 5.0 the project will no 
longer be eligible for a LEW.  A SWPPP must be submitted for review and certification.  When certified a Notice 
of Intent must be filed and construction general permit coverage obtained no less than 14 days prior to desired 
permit coverage. 

For R value calculations see: 

https://lew.epa.gov/ 

 

ENVIRONMENTAL REQUIREMENT-MIGRATORY BIRD PROTECTION ACT 
COMPLIANCE 

Work Window Restriction: 
No clearing or removal of vegetation and trees is allowed between April 1 st and August 15 th  unless work is 
approved by the Engineer.  To request approval, submit a survey that verifies the absence of Migratory 
Birds.  The survey shall be: 

a. Completed immediately prior to ground disturbing, bridge removal or tree removal 
activities.  

b. Covers an area or work activity including a 50’ buffer. 

Initial survey work is incidental to the contract. 

ON PAGE 134 SUBSECTION 203.03 CONSTRUCTION REQUIREMENTS  
 



 

 

Add to the 2 nd  paragraph of Part B Removal of Bridge, Culverts and Other Drainage Structures. 
 
Netting, tarps, or other suitable material will be used under the bridges to capture 
contaminants that would otherwise fall into the water or drainage area below to prevent damage to water quality. 
This is incidental to miscellaneous removals. 
 

ON PAGE 517-523 SUBSECTION 621.03 CONSTRUCTION REQUIREMENTS  
 
Add the following sentence to the end of the first paragraph of 621.03.A:  
 
“Seed all disturbed and unstablized areas on the project site, including foreslope, backslope, and embankment 
areas.” 
 
 
Add the following sentence to the end of 621.03.A:  

“Seeding of areas shown on the plans will include: 
 

Seedbed Preparation 0.39 acres 
Seeding 0.39 acres 
Fertilizing 0.39 acres 
Mulching 0.77 acres 
Mulch Anchoring (Tackifier) 0.77 acres 

 
Seed between April 1 st  and August 15 th , or as directed.” 

 
 
Remove the following from 621.03.H Performance Standards and Acceptance. 
 
“1 year following seeding completion.  The Contractor will request the inspection at least 10 calendar days in 
advance” 
 

Add the following from 621.03.H Performance Standards and Acceptance 

 “Seed all disturbed areas on the project site as shown on the plans.” 

Add the following to 621.03.D: 
 

“Use the following seed mix on locations shown in the plans: 
 

SEEDING    POUNDS SEED PER ACRE 
 

SHOWY MILKWEED   1 LBS/AC 
SILKY LUPINE    4 LBS/AC 
ROCKY MOUNTAIN PENSTEMON 5 LBS/AC 
GLOBEMALLOW   5 LBS/AC 
HOARY TANSY ASTER   5 LBS/AC 
CANADA GOLDENROD   3 LBS/AC 
RABBITBRUSH    2 LBS/AC 
TOTAL   25 LBS/AC” 

 



 

 

ON PAGE 519, SUBSECTION 621.03 – CONSTRUCTION REQUIREMENTS 

 
Delete the third paragraph of Part D and substitute the following: 

 
“Furnish seed according to subsection 711.05.” 
 

ON PAGE 678, SUBSECTION 711.05    SEED 

Delete this subsection and substitute the following: 

“711.05 – Seed.  Provide seed with a minimum of three eco-regional native plant species that has been collected 
or harvested within 2 years of the targeted seeding date. Provide all seed in pure live seed (PLS) unless 
otherwise directed. 

Ensure each bag or container of individual seed species has labeling indicating seed classification (genus and 
species), lot number, purity, germination, percentage of weeds found, percentage of noxious weeds found, and test 
date.  

For certified or non-certified seed:  

1. Noxious weed seeds prohibited.  
2. Less than 1 percent by weight weed seeds including restricted noxious weed seed.  
3. Less than 3 percent by weight of allowable cheat, chess, or downy brome seed.  

To obtain the PLS rating, use this formula:  

 PLS rating = (purity %) x (germination %)/ 100  

To obtain the bulk seed needed:  

 Bulk pounds of seed needed per acre = (PLS lb/acre required)/ PLS rating  

A. Approval.  The Engineer will verify that all seed test results are valid and comply with certification tags for each 
species before approval. Once approved, deliver seed to the project site unopened, in original and individually 
packaged bags or containers according to species type (i.e. one species per bag or container). If seed is received 
in opened packages, packages without certification tags, or packages or containers containing multiple species, 
the seed will not be approved for use. 

 
B. Randon Sampling. The Engineer may conduct random onsite sampling to verify species, purity percentage, 

germination percentage, and restricted and prohibited noxious weed seeds. The Engineer will weigh seed 
according to size, approximately 125 gram samples of mostly native seed (550 gram samples of grain or similar 
size seed) from unblended and individually packaged seed containers of each species. Samples will be submitted 
to the ISDA for analysis and verification. The Engineer will reject seed not meeting specifications. Do not plant 
until the seed is accepted and the application method is approved. Measure and mix individual unopened seed 
packages onsite in the Engineer’s presence at the specified proportions.” 

 

 
 
 



 

 

 
S500-11A DEWATERING FOUNDATIONS - COFFERDAMS 

Description. This work shall consist of the Contractor furnishing all labor, materials and equipment 
necessary to design, install, maintain and remove cofferdams, and dewater foundation excavations, 
embankment fills, riprap placement, and any other activity required to construct the project by pumping 
from sumps, well points, or other means. This work shall conform to the requirements of Subsection 
501.03 of the Standard Specifications. 
 
Materials. Provide all Engineer approved materials and equipment required to complete the work. 
 
Submittals. The Contractor shall submit to the Engineer for approval one (1) sets of drawings and 
design calculations showing the proposed method of cofferdam construction, system operation and 
removal. The submittal shall include a dewatering plan including drawings and written proposed 
procedure descriptions for dewatering and fluidized material disposal. Include in the dewatering plan 
the proposed cofferdam system materials, dimensions, layout and pumping plan detailed information. 
Provide structural and hydraulic calculations for the proposed configuration and installation,  
maintenance and removal instructions. The drawings and calculations shall be submitted in accordance 
with Subsection 105.02 of the Standard Specifications. The drawings and calculations shall bear the 
signature and seal of an Engineer registered in the State of Idaho. The Department will not consider an 
earthen cofferdam and the engineer will not accept an earthen cofferdam. 
 
Construction Requirements. 
A. General. Installation and removal of cofferdams shall be subject to the provisions of the 
joint 404 permit. Place sediment and erosion control measures before starting the 
construction for the cofferdam. Be responsible for maintaining a safe, clean, and accessible 
construction site. Be responsible for the complete and proper diversion of water during all 
stages of the project and repair, at no additional cost to the Department, damage to 
equipment, materials, or work caused by floods, high water, or failure of the protective 
works diversion. 
Cofferdams for foundation construction shall be carried below the bottom of the seal 
concrete and shall be well braced and as water tight as practical. The interior dimensions of 
the cofferdams shall provide sufficient clearance inside the walls to construct forms, drive 
piles, and to permit pumping outside the forms. The actual size of the cofferdam may not 
be less the seal dimensions as shown on the plans. No payment for any seal concrete 
placed more than one foot outside the neat lines as shown in the plans will be made. For 
weight purposes, the total area of the seal shall not be greater than 1 foot outside the neat 
lines of the seal as shown on the plans. 
 
B. Cofferdam Installation. Before starting the work, secure permits required for this 
work in accordance with Subsection 107.02 of the Standard Specifications and as required 
by this Special Provision. Meet the environmental protection requirements of Subsection 
107.17 of the Standard Specifications and this Special Provision. 
Construct a cofferdam to dewater the construction area within the river for excavation, 
pile placement, formwork erection, concrete placement, and girder erection. Unless otherwise 
specified in the permit, dewater no more than one pier and adjacent abutment area at any 
time. No shoring will be permitted in cofferdams that will induce stress, shock, or vibration 
in the permanent structure. 
Cofferdam walls shall be vented at a water elevation specified in the structural drawings 
to prevent excessive hydrostatic pressure from developing below the seal concrete during 
construction. 
Before dewatering, the concrete in the seal shall be allowed to cure for not less than five days. 
If a seal that is to withstand hydrostatic pressure is placed in water having a temperature 
below 45°F, the curing time before dewatering shall be increased. Periods of time during 



 

 

which the temperature of the water has been continuously below 38°F shall not be 
considered as curing time. After sufficient time has elapsed to insure adequate strength in the 
seal, the cofferdam shall be dewatered and the top of the concrete cleaned of all scum, 
laitance, and sediment. Before fresh concrete is placed, local high spots shall be removed as 
necessary to provide clearance for reinforcing steel. 
C. Dewatering. Contractor may use the location specified in the plans or another location 
approved by the Engineer to collect and infiltrate dewatering fluid. Collected water during 
dewatering activities will not be discharge back into the Waters of the U.S. or wetlands. If the 
Contractor is to provide a different area to collect discharged waters other than the one 
specified in the plans approval from the Engineer is required. Construct the sides of the upland 
area basin with substantial materials designed to retain water in the designated boundary. 
Construction of berms or displacement of any material to aid infiltrating water is incidental 
to Dewatering Foundations - Cofferdams. The Contractor may install temporary sump holes 
within the dewatering area to create a more suitable pumping area. Use pumps capable of 
dewatering at a faster rate than river water enters the area. Keep pumps in a workable 
condition and a spare pump available for breakdowns or emergency conditions. No shoring 
will be permitted in cofferdams that will induce stress, shock, or vibration in the permanent 
structure. 
Prevent suspended sediment and turbidity resulting from streambed dewatering activities 
from violating applicable in-stream turbidity criteria (25 NTU for ten (10) or more days, or 
50 NTU instantaneously). Once the in-stream cofferdams are installed, do not exceed 
ambient background water quality in-stream turbidity levels for the duration of use. Deposit 
pump backwater generated from dewatering operations in an upland location so that surface 
discharge is prevented back into the stream and complies with applicable water quality 
standards. Do not discharge water generated during dewatering operations directly into the 
creek or Waters of the U.S. 
D. Removal. Notify the Engineer 48 hours before removing any portion of the cofferdam 
system. Flood the enclosed area to equalize the water pressure on the inside of the 
cofferdam upon completion, cleanup, and Engineer inspection and acceptance of the internal 
dry work. Remove the cofferdam per the method submitted to and approved by the Engineer. 
Remove and dispose of sandbags. Check the ground surface for any stray objects and remove 
them as required by the Engineer. 
Method of measurement. The Engineer will be measure acceptably completed work as a lump sum. 
Basis of Payment. The Department will pay for accepted quantities at the contract unit price as follows. 
Pay Item Pay Unit 
S500-11A Dewatering Foundations - Cofferdams LS 
 



 

 

 

 

 

 

 

31- FEDERAL CLAUSES AND WAGE DETERMINATIONS 
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FEDERAL CLAUSES AND WAGE DETERMINATIONS 
 

 ACCESS TO RECORDS AND REPORTS  
 
a. Record Retention. The Contractor will retain, and will require its subcontractors of all tiers  
to retain, complete and readily accessible records related in whole or in part to the contract,  
including, but not limited to, data, documents, reports, statistics, leases, subcontracts, arrangements, 
other third party Contracts of any type, and supporting materials related to those records.  
b. Retention Period. The Contractor agrees to comply with the record retention requirements  
in accordance with 2 C.F.R. § 200.334. The Contractor shall maintain all books, records,  
accounts and reports required under this Contract for a period of at not less than three (3)  
years after the date of termination or expiration of this Contract, except in the event of  
litigation or settlement of claims arising from the performance of this Contract, in which  
case records shall be maintained until the disposition of all such litigation, appeals, claims or  
exceptions related thereto.  
c. Access to Records. The Contractor agrees to provide sufficient access to FTA and its  
contractors to inspect and audit records and information related to performance of this  
contract in accordance with 2 CFR § 200.337.  
d. Access to the Sites of Performance. The Contractor agrees to permit FTA and its contractors  
access to the sites of performance under this contract in accordance with 2 CFR § 200.337.  
 

AMERICANS WITH DISABILITIES ACT (ADA)  
 
The contractor agrees to comply with all applicable requirements of section 504 of the Rehabilitation 
Act of 1973, as amended, 29 U.S.C. § 794, which prohibits discrimination on the basis of handicaps, with 
the Americans with Disabilities Act of 1990 (ADA), as amended, 42 U.S.C. §§ 12101 et seq., which 
requires that accessible facilities and services be made available to persons with disabilities, including 
any subsequent amendments to that Act, and with the Architectural Barriers act of 1968, as amended, 
42 U.S.C. §§ 4151 et seq., which requires that buildings and public accommodations be accessible to 
persons with disabilities, including any subsequent amendments to that Act. In addition, the contractor 
agrees to comply with any and all applicable requirements issued by the FTA, DOT, DOJ, U.S. GSA, U.S. 
EEOC, U.S. FCC, any subsequent amendments thereto and any other nondiscrimination statute(s) that 
may apply to the Project.  
 

BOND REQUIREMENTS  
 
For construction or facility improvement contracts or subcontracts exceeding the Simplified Acquisition 
Threshold, the Federal awarding agency or pass-through entity may accept the  bonding policy and 
requirements of the non-Federal entity provided that the Federal awarding agency or pass-through entity 
has made a determination that the Federal interest is adequately protected. If such a determination has not 
been made, the minimum requirements must be as follows:  
(a) A bid guarantee from each bidder equivalent to five percent of the bid price. The “bid guarantee” 
must consist of a firm commitment such as a bid bond, certified check, or other negotiable instrument 
accompanying a bid as assurance that the bidder will, upon acceptance of the bid, execute such 
contractual documents as may be required within the time specified.  
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(b) A performance bond on the part of the contractor for 100 percent of the contract price. A 
“performance bond” is one executed in connection with a contract to secure fulfillment of all the 
contractor's requirements under such contract.  
(c) A payment bond on the part of the contractor for 100 percent of the contract price. A “payment bond” 
is one executed in connection with a contract to assure payment as required by law of all persons 
supplying labor and material in the execution of the work provided for in the contract.  
It is also understood and agreed that if the bidder should withdraw any part or all  
of their bid within [90] days after the bid opening without the written consent of the Agency, or refuse 
or be unable to enter into this Contract as provided above, or refuse or be unable to furnish adequate 
and acceptable Performance and Payment Bonds, or refuse or be unable to furnish adequate and 
acceptable insurance, as provided above, it shall forfeit its bid guaranty to the extent Agency’s damages 
occasioned by such withdrawal, or refusal, or inability to enter into a Contract, or provide adequate 
security thereof.  
It is further understood and agreed that to the extent the defaulting bidder's bid guaranty shall  
prove inadequate to fully recompense Agency for the damages occasioned by default, then the bidder 
agrees to indemnify Agency and pay over to Agency the difference between the bid guarantee and 
Agency’s total damages so as to make Agency whole.  
The bidder understands that any material alteration of any of the above or any of the  
material contained herein, other than that requested will render the bid unresponsive.  
Performance Guarantee. A Performance Guarantee in the amount of 100% of the Contract value is 
required by the Agency to ensure faithful performance of the Contract. Either a Performance Bond or 
an Irrevocable Stand-By Letter of Credit shall be provided by the Contractor and shall remain in full 
force for the term of the Contract. The successful Bidder shall certify that it will provide the requisite 
Performance Guarantee to the Agency within ten (10) business days from Contract execution. The 
Agency requires all Performance Bonds to be provided by a fully qualified surety company acceptable to 
the Agency and listed as a company currently authorized under 31 C.F.R. part 22 as possessing a 
Certificate of Authority as described hereunder. Agency may require additional performance bond 
protection when the contract price is increased. The increase in protection shall generally equal 100 
percent of the increase in contract price. The Agency may secure additional protection by directing the 
Contractor to increase the amount of the existing bond or to obtain an additional bond.  
If the Bidder chooses to provide a Letter of Credit as its Performance Guarantee, the Bidder shall 
furnish with its bid, certification that an Irrevocable Stand-By Letter of Credit will be furnished should 
the Bidder become the successful Contractor. The Bidder shall also provide a statement from the 
banking institution certifying that an Irrevocable Stand-By Letter of Credit for the action will be 
provided if the Contract is awarded to the Bidder. The Irrevocable Stand-By Letter of Credit will only be 
accepted by the Agency if:  
1. A bank in good standing issues it. The Agency will not accept a Letter of Credit from an entity other 
than a bank.  
2. It is in writing and signed by the issuing bank.  
3. It conspicuously states that it is an irrevocable, non-transferable, “standby” Letter of Credit.  
4. The Agency is identified as the Beneficiary.  
5. It is in an amount equal to 100% of the Contract value. This amount must be in U.S. dollars.  
6. The effective date of the Letter of Credit is the same as the effective date of the Contract  
7. The expiration date of the Letter of Credit coincides with the term of the contract.  
8. It indicates that it is being issued in order to support the obligation of the Contractor to perform 
under the Contract. It must specifically reference the Contract between the Agency and the Contractor 
the work stipulated herein.  
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The issuing bank’s obligation to pay will arise upon the presentation of the original Letter of  
Credit and a certificate and draft to the issuing bank’s representative at a location and time to be 
determined by the parties. This documentation will indicate that the Contractor is in default under the 
Contract.  
Payment Bonds. A Labor and Materials Payment Bond equal to the full value of the contract must be 
furnished by the contractor to Agency as security for payment by the Contractor and subcontractors for 
labor, materials, and rental of equipment. The bond may be issued by a fully qualified surety company 
acceptable to (Agency) and listed as a company currently authorized under 31 C.F.R. part 223 as 
possessing a Certificate of Authority as described thereunder.  
 

BUS TESTING  
 
The Contractor [Manufacturer] agrees to comply with the Bus Testing requirements under 49 U.S.C. 
5318(e) and FTA's implementing regulation at 49 C.F.R. part 665 to ensure that the requisite testing is 
performed for all new bus models or any bus model with a major change in configuration or 
components, and that the bus model has achieved a passing score. Upon completion of the testing, the 
contractor shall obtain a copy of the bus testing reports from the operator of the testing facility and 
make that report(s) publicly available prior to final acceptance of the first vehicle by the recipient. 
 

BUY AMERICA REQUIREMENTS  
 
The contractor agrees to comply with 49 U.S.C. 5323(j) and 49 C.F.R. part 661 and 2 CFR § 200.322 
Domestic preferences for procurements, which provide that Federal funds may not be obligated unless 
all steel, iron, and manufactured products used in FTA funded projects are produced in the United 
States, unless a waiver has been granted by FTA or the product is subject to a general waiver. General 
waivers are listed in 49 C.F.R. § 661.7.  
Construction materials used in the Project are subject to the domestic preference requirement of the 
Build America, Buy America Act, Pub. L. 117-58, div. G, tit. IX, §§ 70911 – 70927 (2021), as implemented 
by the U.S. Office of Management and Budget, the U.S. Department of Transportation, and FTA. The 
Recipient acknowledges that this agreement is neither a waiver of § 70914(a) nor a finding under § 
70914(b).  
Separate requirements for rolling stock are set out at 49 U.S.C. 5323(j)(2)(C), 49 U.S.C. § 5323(u) and 49 
C.F.R. § 661.11. Domestic preferences for procurements  
The bidder or offeror must submit to the Agency the appropriate Buy America certification. Bids or 
offers that are not accompanied by a completed Buy America certification will be rejected as 
nonresponsive. For more information, please see the FTA’s Buy America webpage at: 
https://www.transit.dot.gov/buyamerica  
 

RESTRICTIONS ON LOBBYING  
 
Conditions on use of funds.  
(a) No appropriated funds may be expended by the recipient of a Federal contract, grant, loan, or 
cooperative agreement to pay any person for influencing or attempting to influence an officer or 
employee of any agency, a Member of Congress, an officer or employee of Congress, or an employee of 
a Member of Congress in connection with any of the following covered Federal actions: the awarding of 
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any Federal contract, the making of any Federal grant, the making of any Federal loan, the entering into 
of any cooperative agreement, and the extension, continuation, renewal, amendment, or modification 
of any Federal contract, grant, loan, or cooperative agreement.  
(b) Each person who requests or receives from an agency a Federal contract, grant, loan, or cooperative 
agreement shall file with that agency a certification, that the person has not made, and will not make, 
any payment prohibited by paragraph (a) of this section.  
(c) Each person who requests or receives from an agency a Federal contract, grant, loan, or a 
cooperative agreement shall file with that agency a disclosure form if such person has made or has 
agreed to make any payment using nonappropriated funds (to include profits from any covered Federal 
action), which would be prohibited under paragraph (a) of this section if paid for with appropriated 
funds.  
(d) Each person who requests or receives from an agency a commitment providing for the United States 
to insure or guarantee a loan shall file with that agency a statement, whether that person has made or 
has agreed to make any payment to influence or attempt to influence an officer or employee of any 
agency, a Member of Congress, an officer or employee of Congress, or an employee of a Member of 
Congress in connection with that loan insurance or guarantee.  
(e) Each person who requests or receives from an agency a commitment providing for the United States 
to insure or guarantee a loan shall file with that agency a disclosure form if that person has made or has 
agreed to make any payment to influence or attempt to influence an officer or employee of any agency, 
a Member of Congress, an officer or employee of Congress, or an employee of a Member of Congress in 
connection with that loan insurance or guarantee.  
 
Certification and disclosure.  
(a) Each person shall file a certification, and a disclosure form, if required, with each submission that 
initiates agency consideration of such person for:  
(1) Award of a Federal contract, grant, or cooperative agreement exceeding $100,000; or  
(2) An award of a Federal loan or a commitment providing for the United States to insure or guarantee 
a loan exceeding $150,000.  
(b) Each person shall file a certification, and a disclosure form, if required, upon receipt by such person 
of:  
(1) A Federal contract, grant, or cooperative agreement exceeding $100,000; or  
(2) A Federal loan or a commitment providing for the United States to insure or guarantee a loan 
exceeding $150,000,  
Unless such person previously filed a certification, and a disclosure form, if required, under paragraph 
(a) of this section.  
(c) Each person shall file a disclosure form at the end of each calendar quarter in which there occurs any 
event that requires disclosure or that materially affects the accuracy of the information contained in 
any disclosure form previously filed by such person under paragraphs (a) or (b) of this section. An event 
that materially affects the accuracy of the information reported includes:  
(1) A cumulative increase of $25,000 or more in the amount paid or expected to be paid for influencing 
or attempting to influence a covered Federal action; or  
(2) A change in the person(s) or individual(s) influencing or attempting to influence a covered Federal 
action; or,  
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(3) A change in the officer(s), employee(s), or Member(s) contacted to influence or attempt to influence 
a covered Federal action.  
(d) Any person who requests or receives from a person referred to in paragraphs (a) or (b) of this 
section:  
(1) A subcontract exceeding $100,000 at any tier under a Federal contract;  
(2) A subgrant, contract, or subcontract exceeding $100,000 at any tier under a Federal grant;  
(3) A contract or subcontract exceeding $100,000 at any tier under a Federal loan exceeding $150,000; 
or,  
(4) A contract or subcontract exceeding $100,000 at any tier under a Federal cooperative agreement,  
Shall file a certification, and a disclosure form, if required, to the next tier above.  
(e) All disclosure forms, but not certifications, shall be forwarded from tier to tier until received by the 
person referred to in paragraphs (a) or (b) of this section. That person shall forward all disclosure forms 
to the agency.  
(f) Any certification or disclosure form filed under paragraph (e) of this section shall be treated as a 
material representation of fact upon which all receiving tiers shall rely. All liability arising from an 
erroneous representation shall be borne solely by the tier filing that representation and shall not be 
shared by any tier to which the erroneous representation is forwarded. Submitting an erroneous 
certification or disclosure constitutes a failure to file the required certification or disclosure, 
respectively. If a person fails to file a required certification or disclosure, the United States may pursue 
all available remedies, including those authorized by section 1352, title 31, U.S. Code.  
(g) For awards and commitments in process prior to December 23, 1989, but not made before that 
date, certifications shall be required at award or commitment, covering activities occurring between 
December 23, 1989, and the date of award or commitment. However, for awards and commitments in 
process prior to the December 23, 1989 effective date of these provisions, but not made before 
December 23, 1989, disclosure forms shall not be required at time of award or commitment but shall 
be filed within 30 days.  
(h) No reporting is required for an activity paid for with appropriated funds if that activity is allowable 
under either subpart B or C.  
 

CARGO PREFERENCE REQUIREMENTS  
 
The contractor agrees:  
a. to use privately owned United States-Flag commercial vessels to ship at least 50 percent  
of the gross tonnage (computed separately for dry bulk carriers, dry cargo liners, and  
tankers) involved, whenever shipping any equipment, material, or commodities  
pursuant to the underlying contract to the extent such vessels are available at fair and  
reasonable rates for United States-Flag commercial vessels;  
b. to furnish within 20 working days following the date of loading for shipments originating within the 
United States or within 30 working days following the date of loading for  
shipments originating outside the United States, a legible copy of a rated, "on-board"  
commercial ocean bill-of-lading in English for each shipment of cargo described in the  
preceding paragraph to the Division of National Cargo, Office of Market Development,  
Maritime Administration, Washington, DC 20590 and to the FTA Recipient (through the  
contractor in the case of a subcontractor's bill-of-lading.); and  
c. to include these requirements in all subcontracts issued pursuant to this contract when  
the subcontract may involve the transport of equipment, material, or commodities by  
ocean vessel.  
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CHARTER SERVICE  
 
The contractor agrees to comply with 49 U.S.C. 5323(d), 5323(r), and 49 C.F.R. part 604, which  
provides that Recipients and subrecipients of FTA assistance are prohibited from providing charter 
service using federally funded equipment or facilities if there is at least one private charter operator 
willing and able to provide the service, except as permitted under:  
1. Federal transit laws, specifically 49 U.S.C. § 5323(d);  
2. FTA regulations, “Charter Service,” 49 C.F.R. part 604;  
3. Any other federal Charter Service regulations; or  
4. Federal guidance, except as FTA determines otherwise in writing.  
 
The contractor agrees that if it engages in a pattern of violations of FTA’s Charter Service  
regulations, FTA may require corrective measures or impose remedies on it. These corrective measures 
and remedies may include:  
1. Barring it or any subcontractor operating public transportation under its Award that has provided 
prohibited charter service from receiving federal assistance from FTA;  
2. Withholding an amount of federal assistance as provided by Appendix D to part 604 of FTA’s Charter 
Service regulations; or  
3. Any other appropriate remedy that may apply.  
 
The contractor should also include the substance of this clause in each subcontract that may  
involve operating public transit services.  
 

CIVIL RIGHTS LAWS AND REGULATIONS  
 
The following Federal Civil Rights laws and regulations apply to all contracts.  
1 Federal Equal Employment Opportunity (EEO) Requirements. These include, but are not limited to:  
 
a) Nondiscrimination in Federal Public Transportation Programs. 49 U.S.C. § 5332, covering projects, 
programs, and activities financed under 49 U.S.C. Chapter 53, prohibits discrimination on the basis of 
race, color, religion, national origin, sex (including sexual orientation and gender identity), disability, or 
age, and prohibits discrimination in employment or business opportunity.  

b) Prohibition against Employment Discrimination. Title VII of the Civil Rights Act of 1964, as amended, 
42 U.S.C. § 2000e, and Executive Order No. 11246, “Equal Employment Opportunity,” September 24, 
1965, as amended, prohibit discrimination in employment on the basis of race, color, religion, sex, or 
national origin.  

2 Nondiscrimination on the Basis of Sex. Title IX of the Education Amendments of 1972, as amended, 
20 U.S.C. § 1681 et seq. and implementing Federal regulations, “Nondiscrimination on the Basis of Sex 
in Education Programs or Activities Receiving Federal Financial Assistance,” 49 C.F.R. part 25 prohibit 
discrimination on the basis of sex.  

3 Nondiscrimination on the Basis of Age. The “Age Discrimination Act of 1975,” as amended, 42 U.S.C. 
§ 6101 et seq., and Department of Health and Human Services implementing regulations, 
“Nondiscrimination on the Basis of Age in Programs or Activities Receiving Federal Financial 
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Assistance,” 45 C.F.R. part 90, prohibit discrimination by participants in federally assisted programs 
against individuals on the basis of age. The Age Discrimination in Employment Act (ADEA), 29 U.S.C. § 
621 et seq., and Equal Employment Opportunity Commission (EEOC) implementing regulations, “Age 
Discrimination in Employment Act,” 29 C.F.R. part 1625, also prohibit employment discrimination 
against individuals age 40 and over on the basis of age.  

4 Federal Protections for Individuals with Disabilities. The Americans with Disabilities Act of 1990, as 
amended (ADA), 42 U.S.C. § 12101 et seq., prohibits discrimination against qualified individuals with 
disabilities in programs, activities, and services, and imposes specific requirements on public and 
private entities. Third party contractors must comply with their responsibilities under Titles I, II, III, IV, 
and V of the ADA in employment, public services, public accommodations, telecommunications, and 
other provisions, many of which are subject to regulations issued by other Federal agencies.  
 
Civil Rights and Equal Opportunity  
The Agency is an Equal Opportunity Employer. As such, the Agency agrees to comply  
with all applicable Federal civil rights laws and implementing regulations. Apart from  
inconsistent requirements imposed by Federal laws or regulations, the Agency agrees to  
comply with the requirements of 49 U.S.C. § 5323(h) (3) by not using any Federal assistance  
awarded by FTA to support procurements using exclusionary or discriminatory specifications.  
Under this Contract, the Contractor shall at all times comply with the following  
requirements and shall include these requirements in each subcontract entered into as part  
thereof.  
 
1. Nondiscrimination. In accordance with Federal transit law at 49 U.S.C. § 5332, the Contractor agrees 
that it will not discriminate against any employee or applicant for employment because of race, color, 
religion, national origin, sex, disability, or age. In addition, the Contractor agrees to comply with 
applicable Federal implementing regulations and other implementing requirements FTA may issue.  

2. Race, Color, Religion, National Origin, Sex. In accordance with Title VII of the Civil Rights Act, as 
amended, 42 U.S.C. § 2000e et seq., and Federal transit laws at 49 U.S.C. § 5332, the Contractor agrees 
to comply with all applicable equal employment opportunity requirements of U.S. Department of Labor 
(U.S. DOL) regulations, "Office of Federal Contract Compliance Programs, Equal Employment 
Opportunity, Department of Labor," 41 C.F.R. chapter 60, and Executive Order No. 11246, "Equal 
Employment Opportunity in Federal Employment," September 24, 1965, 42 U.S.C. § 2000e note, as 
amended by any later Executive Order that amends or supersedes it, referenced in 42 U.S.C. § 2000e 
note. The Contractor agrees to take affirmative action to ensure that applicants are employed, and that 
employees are treated during employment, without regard to their race, color, religion, national origin, 
or sex (including sexual orientation and gender identity). Such action shall include, but not be limited 
to, the following: employment, promotion, demotion or transfer, recruitment or recruitment 
advertising, layoff or termination; rates of pay or other forms of compensation; and selection for 
training, including apprenticeship. In addition, the Contractor agrees to comply with any implementing 
requirements FTA may issue.  

3. Age. In accordance with the Age Discrimination in Employment Act, 29 U.S.C. §§ 621-634, U.S. Equal 
Employment Opportunity Commission (U.S. EEOC) regulations, “Age Discrimination in Employment 
Act,” 29 C.F.R. part 1625, the Age Discrimination Act of 1975, as amended, 42 U.S.C. § 6101 et seq., U.S. 
Health and Human Services regulations, “Nondiscrimination on the Basis of Age in Programs or 
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Activities Receiving Federal Financial Assistance,” 45 C.F.R. part 90, and Federal transit law at 49 U.S.C. 
§ 5332, the Contractor agrees to refrain from discrimination against present and prospective employees 
for reason of age. In addition, the Contractor agrees to comply with any Implementing requirements 
FTA may issue.  

4. Disabilities. In accordance with section 504 of the Rehabilitation Act of 1973, as amended, 29 U.S.C. 
§ 794, the Americans with Disabilities Act of 1990, as amended, 42 U.S.C. § 12101 et seq., the 
Architectural Barriers Act of 1968, as amended, 42 U.S.C. § 4151 et seq., and Federal transit law at 49 
U.S.C. § 5332, the Contractor agrees that it will not discriminate against individuals on the basis of 
disability. In addition, the Contractor agrees to comply with any implementing requirements FTA may 
issue.  

5. Promoting Free Speech and Religious Liberty. The Contractor shall ensure that Federal funding is 
expended in full accordance with the U.S. Constitution, Federal Law, and statutory and public policy 
requirements: including, but not limited to, those protecting free speech, religious liberty, public 
welfare, the environment, and prohibiting discrimination. (2) The contractor agrees to report each 
violation to the Agency and understands and agrees that the Agency will, in turn, report each violation as 
required to assure notification to the Agency, Federal Emergency Management Agency, and the 
appropriate Environmental Protection Agency Regional Office. (3) The contractor agrees to include these 
requirements in each subcontract exceeding $150,000 financed in whole or in part with Federal 
assistance provided by FTA.  
 

CLEAN AIR ACT AND FEDERAL WATER POLLUTION CONTROL ACT  
 
The Contractor agrees to comply with all applicable standards, orders, or regulations issued pursuant to 
the Clean Air Act (42 U.S.C. § 7401-7671q) and the Federal Water Pollution Control Act as amended (33 
U.S.C. § 1251-1387). Violations must be reported to FTA and the Regional Office of the Environmental 
Protection Agency. The following applies for contracts of amounts in excess of $150,000: Clean Air Act  
(1) The contractor agrees to comply with all applicable standards, orders or regulations issued pursuant 
to the Clean Air Act, as amended, 42 U.S.C. § 7401 et seq.  
Federal Water Pollution Control Act  
(1) The contractor agrees to comply with all applicable standards, orders or regulations issued pursuant 
to the Federal Water Pollution Control Act, as amended, 33 U.S.C. 1251 et seq.  

(2) The contractor agrees to report each violation to the Agency and understands and agrees that the 
Agency will, in turn, report each violation as required to assure notification to the Agency, Federal 
Emergency Management Agency, and the appropriate Environmental Protection Agency Regional 
Office.  

(3) The contractor agrees to include these requirements in each subcontract exceeding $150,000 financed 
in whole or in part with Federal assistance provided by FTA.”  
 



FEDERAL CLAUSES - Page 9  

CONFORMANCE WITH ITS NATIONAL ARCHITECTURE  
 
Intelligent Transportation Systems (ITS) projects shall conform to the National ITS Architecture and 
standards pursuant to 23 CFR § 940. Conformance with the National ITS Architecture is interpreted to 
mean the use of the National ITS Architecture to develop a regional ITS architecture in support of 
integration and the subsequent adherence of all ITS projects to that regional ITS architecture. 
Development of the regional ITS architecture should be consistent with the transportation planning 
process for Statewide and Metropolitan Transportation Planning (49 CFR Part 613 and 621).  
 

CONTRACT WORK HOURS AND SAFETY STANDARDS ACT  
 
a. Applicability: This requirement applies to all FTA grant and cooperative agreement programs.  
b. Where applicable (see 40 U.S.C. § 3701), all contracts awarded by the non-Federal entity in excess of 
$100,000 that involve the employment of mechanics or laborers must include a provision for 
compliance with 40 U.S.C. §§ 3702 and 3704, as supplemented by Department of Labor regulations at 
29 C.F.R. Part 5. See 2 C.F.R. Part 200, Appendix II.  
c. Under 40 U.S.C. § 3702, each contractor must be required to compute the wages of every mechanic 
and laborer on the basis of a standard work week of 40 hours. Work in excess of the standard work 
week is permissible provided that the worker is compensated at a rate of not less than one and a half 
times the basic rate of pay for all hours worked in excess of 40 hours in the work week.  
d. The requirements of 40 U.S.C. § 3704 are applicable to construction work and provide that no laborer 
or mechanic must be required to work in surroundings or under working conditions which are 
unsanitary, hazardous or dangerous. These requirements do not apply to the purchases of supplies or 
materials or articles ordinarily available on the open market, or contracts for transportation or 
transmission of intelligence.  
e. The regulation at 29 C.F.R. § 5.5(b) provides the required contract clause concerning compliance with 
the Contract Work Hours and Safety Standards Act:  
 
Compliance with the Contract Work Hours and Safety Standards Act.  
(1) Overtime requirements. No contractor or subcontractor contracting for any part of the contract 
work which may require or involve the employment of laborers or mechanics shall require or permit 
any such laborer or mechanic in any workweek in which he or she is employed on such work to work in 
excess of forty hours in such workweek unless such laborer or mechanic receives compensation at a 
rate not less than one and one-half times the basic rate of pay for all hours worked in excess of forty 
hours in such workweek.  
(2) Violation; liability for unpaid wages; liquidated damages. In the event of any violation of the clause 
set forth in paragraph (1) of this section the contractor and any subcontractor responsible therefor shall 
be liable for the unpaid wages. In addition, such contractor and subcontractor shall be liable to the 
United States (in the case of work done under contract for the District of Columbia or a territory, to 
such District or to such territory), for liquidated damages. Such liquidated damages shall be computed 
with respect to each individual laborer or mechanic, including watchmen and guards, employed in 
violation of the clause set forth in paragraph (1) of this section, in the sum of $10 for each calendar day 
on which such individual was required or permitted to work in excess of the standard workweek of 
forty hours without payment of the overtime wages required by the clause set forth in paragraph (1) of 
this section.  
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(3) Withholding for unpaid wages and liquidated damages. The agency shall upon its own action or 
upon written request of an authorized representative of the Department of Labor withhold or cause to 
be withheld, from any moneys payable on account of work performed by the contractor or 
subcontractor under any such contract or any other Federal contract with the same prime contractor, 
or any other federally-assisted contract subject to the Contract Work Hours and Safety Standards Act, 
which is held by the same prime contractor, such sums as may be determined to be necessary to satisfy 
any liabilities of such contractor or subcontractor for unpaid wages and liquidated damages as provided 
in the clause set forth in paragraph (2) of this section.  
(4) Subcontracts. The contractor or subcontractor shall insert in any subcontracts the clauses set forth 
in paragraph (1) through (4) of this section and also a clause requiring the subcontractors to include 
these clauses in any lower tier subcontracts. The prime contractor shall be responsible for compliance 
by any subcontractor or lower tier subcontractor with the clauses set forth in paragraphs (1) through (4) 
of this section.”  
 

DAVIS BACON ACT AND COPELAND ANTI-KICKBACK ACT  
 
For all prime construction, alteration or repair contracts in excess of $2,000 awarded by FTA, the 
Contractor shall comply with the Davis-Bacon Act and the Copeland “Anti-Kickback” Act. Under 49 
U.S.C. § 5333(a), prevailing wage protections apply to laborers and mechanics employed on FTA 
assisted construction, alteration, or repair projects. The Contractor will comply with the Davis-Bacon 
Act, 40 U.S.C. §§ 3141-3144, and 3146-3148 as supplemented by DOL regulations at 29 C.F.R. part 5, 
“Labor Standards Provisions Applicable to Contracts Governing Federally Financed and Assisted 
Construction.” In accordance with the statute, the Contractor shall pay wages to laborers and mechanics 
at a rate not less than the prevailing wages specified in a wage determination made by the Secretary of 
Labor. In addition, the Contractor agrees to pay wages not less than once a week. The Contractor shall 
also comply with the Copeland “Anti-Kickback” Act (40 U.S.C. § 3145), as supplemented by DOL 
regulations at 29 C.F.R. part 3, “Contractors and Subcontractors on Public Building or Public Work 
Financed in Whole or in part by Loans or Grants from the United States.” The Contractor is prohibited 
from inducing, by any means, any person employed in the construction, completion, or repair of public 
work, to give up any part of the compensation to which he or she is otherwise entitled. 
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"General Decision Number: ID20240087 02/16/2024 
 
Superseded General Decision Number: ID20230087 
 
State: Idaho 
 
Construction Type: Highway 
 
Counties: Bear Lake, Caribou, Clark, Fremont, Lemhi, Madison,  
Oneida and Teton Counties in Idaho. 
 
 
HIGHWAY CONSTRUCTION PROJECTS 
 
Note: Contracts subject to the Davis-Bacon Act are generally 
required to pay at least the applicable minimum wage rate 
required under Executive Order 14026 or Executive Order 13658. 
Please note that these Executive Orders apply to covered 
contracts entered into by the federal government that are 
subject to the Davis-Bacon Act itself, but do not apply to 
contracts subject only to the Davis-Bacon Related Acts, 
including those set forth at 29 CFR 5.1(a)(1). 
 
______________________________________________________________ 
|If the contract is entered    |. Executive Order 14026      | 
|into on or after January 30,  |  generally applies to the   | 
|2022, or the contract is      |  contract.                  | 
|renewed or extended (e.g., an |. The contractor must pay    | 
|option is exercised) on or    |  all covered workers at     | 
|after January 30, 2022:       |  least $17.20 per hour (or  | 
|                              |  the applicable wage rate   | 
|                              |  listed on this wage        | 
|                              |  determination, if it is    | 
|                              |  higher) for all hours      | 
|                              |  spent performing on the    | 
|                              |  contract in 2024.          | 
|______________________________|_____________________________| 
|If the contract was awarded on|. Executive Order 13658      | 
|or between January 1, 2015 and|  generally applies to the   | 
|January 29, 2022, and the     |  contract.                  | 
|contract is not renewed or    |. The contractor must pay all| 
|extended on or after January  |  covered workers at least   | 
|30, 2022:                     |  $12.90 per hour (or the    | 
|                              |  applicable wage rate listed| 
|                              |  on this wage determination,| 
|                              |  if it is higher) for all   | 
|                              |  hours spent performing on  | 
|                              |  that contract in 2024.     | 
|______________________________|_____________________________| 
 
The applicable Executive Order minimum wage rate will be 
adjusted annually. If this contract is covered by one of the 
Executive Orders and a classification considered necessary for 
performance of work on the contract does not appear on this 
wage determination, the contractor must still submit a 
conformance request. 
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Additional information on contractor requirements and worker 
protections under the Executive Orders is available at 
http://www.dol.gov/whd/govcontracts. 
 
 
Modification Number     Publication Date 
          0              01/05/2024 
          1              01/19/2024 
          2              02/16/2024 
 
 PLAS0072-001 06/01/2023 
 
ZONE 1: 
 
                                  Rates          Fringes 
 
CEMENT MASON/CONCRETE FINISHER...$ 38.05            16.89 
 
Zone Differential (Add to Zone 1 rate):  Zone 2 - $3.00 
 
BASE POINTS:  Spokane, Pasco, Lewiston, Wenatchee 
 
Zone 1:  0-45 radius miles from the main post office  
 
Zone 2:  Over 45 radius miles from the main post office 
 
---------------------------------------------------------------- 
  SUID2013-015 06/17/2013 
 
                                  Rates          Fringes 
 
CARPENTER (Form Work Only).......$ 26.57             8.10 
   
ELECTRICIAN......................$ 25.00            10.93 
   
HIGHWAY/PARKING LOT STRIPING:    
 Painter.........................$ 24.80             6.91 
   
LABORER:  Asphalt, Includes    
Raker, Shoveler, Spreader and    
Distributor......................$ 23.37            10.50 
   
LABORER:  Common or General  ......$ 22.68            10.90 
   
LABORER:  Concrete Saw (Hand    
Held/Walk Behind)................$ 23.98            11.05 
   
LABORER:  Grade Checker  ..........$ 23.52            11.05 
   
LABORER:  Mason Tender -    
Cement/Concrete..................$ 23.42            10.90 
   
OPERATOR:     
Backhoe/Excavator/Trackhoe.......$ 25.74            10.07 
   
OPERATOR:  Bobcat/Skid    
Steer/Skid Loader................$ 25.35            11.55 
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OPERATOR:  Broom/Sweeper.........$ 24.95            10.18 
   
OPERATOR:  Bulldozer.............$ 26.19             9.60 
   
OPERATOR:  Crane.................$ 26.22            10.00 
   
OPERATOR:  Crusher...............$ 25.06             9.23 
   
OPERATOR:  Grader/Blade..........$ 25.96            10.00 
   
OPERATOR:  Hydroseeder...........$ 24.76            11.51 
   
OPERATOR:  Loader................$ 26.22             9.98 
   
OPERATOR:  Mechanic..............$ 26.91            10.22 
   
OPERATOR:  Oiler.................$ 25.66             9.23 
   
OPERATOR:  Paver  (Asphalt,    
Aggregate, and Concrete).........$ 26.13            10.40 
   
OPERATOR:  Roller (Subgrade).....$ 22.24             8.57 
   
OPERATOR:  Roller................$ 25.54            10.62 
   
OPERATOR:  Rotomill..............$ 25.84            10.63 
   
OPERATOR:  Screed................$ 25.42             9.93 
   
TRAFFIC CONTROL:   Flagger.......$ 22.68            10.90 
   
TRAFFIC CONTROL:      
Laborer-Cones/    
Barricades/Barrels -     
Setter/Mover/Sweeper.............$ 22.66            10.90 
   
TRUCK DRIVER:  Distributor    
Truck............................$ 21.66            13.04 
   
TRUCK DRIVER:  Dump Truck........$ 21.86            13.18 
   
TRUCK DRIVER:  Lowboy Truck  ......$ 21.53            12.96 
   
TRUCK DRIVER:  Oil    
Distributor Truck................$ 22.54            12.35 
   
TRUCK DRIVER:  Water Truck  .......$ 21.35            13.33 
---------------------------------------------------------------- 
 
WELDERS - Receive rate prescribed for craft performing 
operation to which welding is incidental. 
 
================================================================ 
 
Note: Executive Order (EO) 13706, Establishing Paid Sick Leave 
for Federal Contractors applies to all contracts subject to the 
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Davis-Bacon Act for which the contract is awarded (and any 
solicitation was issued) on or after January 1, 2017.  If this 
contract is covered by the EO, the contractor must provide 
employees with 1 hour of paid sick leave for every 30 hours 
they work, up to 56 hours of paid sick leave each year. 
Employees must be permitted to use paid sick leave for their 
own illness, injury or other health-related needs, including 
preventive care; to assist a family member (or person who is 
like family to the employee) who is ill, injured, or has other 
health-related needs, including preventive care; or for reasons 
resulting from, or to assist a family member (or person who is 
like family to the employee) who is a victim of, domestic 
violence, sexual assault, or stalking.  Additional information 
on contractor requirements and worker protections under the EO 
is available at 
https://www.dol.gov/agencies/whd/government-contracts. 
 
Unlisted classifications needed for work not included within 
the scope of the classifications listed may be added after 
award only as provided in the labor standards contract clauses 
(29CFR 5.5 (a) (1) (iii)). 
 
 
---------------------------------------------------------------- 
 
 
The body of each wage determination lists the classification 
and wage rates that have been found to be prevailing for the 
cited type(s) of construction in the area covered by the wage 
determination. The classifications are listed in alphabetical 
order of ""identifiers"" that indicate whether the particular 
rate is a union rate (current union negotiated rate for local), 
a survey rate (weighted average rate) or a union average rate 
(weighted union average rate). 
 
Union Rate Identifiers 
 
A four letter classification abbreviation identifier enclosed 
in dotted lines beginning with characters other than ""SU"" or 
""UAVG"" denotes that the union classification and rate were 
prevailing for that classification in the survey. Example: 
PLUM0198-005 07/01/2014. PLUM is an abbreviation identifier of 
the union which prevailed in the survey for this 
classification, which in this example would be Plumbers. 0198 
indicates the local union number or district council number 
where applicable, i.e., Plumbers Local 0198. The next number, 
005 in the example, is an internal number used in processing 
the wage determination. 07/01/2014 is the effective date of the 
most current negotiated rate, which in this example is July 1, 
2014. 
 
Union prevailing wage rates are updated to reflect all rate 
changes in the collective bargaining agreement (CBA) governing 
this classification and rate. 
 
Survey Rate Identifiers 
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Classifications listed under the ""SU"" identifier indicate that 
no one rate prevailed for this classification in the survey and 
the published rate is derived by computing a weighted average 
rate based on all the rates reported in the survey for that 
classification.  As this weighted average rate includes all 
rates reported in the survey, it may include both union and 
non-union rates. Example: SULA2012-007 5/13/2014. SU indicates 
the rates are survey rates based on a weighted average 
calculation of rates and are not majority rates. LA indicates 
the State of Louisiana. 2012 is the year of survey on which 
these classifications and rates are based. The next number, 007 
in the example, is an internal number used in producing the 
wage determination. 5/13/2014 indicates the survey completion 
date for the classifications and rates under that identifier. 
 
Survey wage rates are not updated and remain in effect until a 
new survey is conducted. 
 
Union Average Rate Identifiers 
 
Classification(s) listed under the UAVG identifier indicate 
that no single majority rate prevailed for those 
classifications; however, 100% of the data reported for the 
classifications was union data. EXAMPLE: UAVG-OH-0010 
08/29/2014. UAVG indicates that the rate is a weighted union 
average rate. OH indicates the state. The next number, 0010 in 
the example, is an internal number used in producing the wage 
determination. 08/29/2014 indicates the survey completion date 
for the classifications and rates under that identifier. 
 
A UAVG rate will be updated once a year, usually in January of 
each year, to reflect a weighted average of the current 
negotiated/CBA rate of the union locals from which the rate is 
based. 
 
 
 
---------------------------------------------------------------- 
 
                   WAGE DETERMINATION APPEALS PROCESS 
 
1.) Has there been an initial decision in the matter? This can 
be: 
 
*  an existing published wage determination 
*  a survey underlying a wage determination 
*  a Wage and Hour Division letter setting forth a position on 
   a wage determination matter 
*  a conformance (additional classification and rate) ruling 
 
On survey related matters, initial contact, including requests 
for summaries of surveys, should be with the Wage and Hour 
National Office because National Office has responsibility for 
the Davis-Bacon survey program. If the response from this 
initial contact is not satisfactory, then the process described 
in 2.) and 3.) should be followed. 
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With regard to any other matter not yet ripe for the formal 
process described here, initial contact should be with the 
Branch of Construction Wage Determinations.  Write to: 
 
            Branch of Construction Wage Determinations 
            Wage and Hour Division 
            U.S. Department of Labor 
            200 Constitution Avenue, N.W. 
            Washington, DC 20210 
 
2.) If the answer to the question in 1.) is yes, then an 
interested party (those affected by the action) can request 
review and reconsideration from the Wage and Hour Administrator 
(See 29 CFR Part 1.8 and 29 CFR Part 7). Write to: 
 
            Wage and Hour Administrator 
            U.S. Department of Labor 
            200 Constitution Avenue, N.W. 
            Washington, DC 20210 
 
The request should be accompanied by a full statement of the 
interested party's position and by any information (wage 
payment data, project description, area practice material, 
etc.) that the requestor considers relevant to the issue. 
 
3.) If the decision of the Administrator is not favorable, an 
interested party may appeal directly to the Administrative 
Review Board (formerly the Wage Appeals Board).  Write to: 
 
            Administrative Review Board 
            U.S. Department of Labor 
            200 Constitution Avenue, N.W. 
            Washington, DC 20210 
 
4.) All decisions by the Administrative Review Board are final. 
 
================================================================ 
 
          END OF GENERAL DECISION" 
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DEBARMENT AND SUSPENSION  
 
The Contractor shall comply and facilitate compliance with U.S. DOT regulations, “Nonprocurement 
Suspension and Debarment,” 2 C.F.R. part 1200, which adopts and supplements the U.S. Office of 
Management and Budget (U.S. OMB) “Guidelines to Agencies on Governmentwide Debarment and 
Suspension (Nonprocurement),” 2 C.F.R. part 180. These provisions apply to each contract at any tier of 
$25,000 or more, and to each contract at any tier for a federally required audit (irrespective of the contract 
amount), and to each contract at any tier that must be approved by an FTA official irrespective of the 
contract amount. As such, the Contractor shall verify that its principals, affiliates, and subcontractors are 
eligible to participate in this federally funded contract and are not presently declared by any Federal 
department or agency to be:  
a) Debarred from participation in any federally assisted Award;  
b) Suspended from participation in any federally assisted Award;  
c) Proposed for debarment from participation in any federally assisted Award;  
d) Declared ineligible to participate in any federally assisted Award;  
e) Voluntarily excluded from participation in any federally assisted Award; or  
f) Disqualified from participation in ay federally assisted Award.  
By signing and submitting its bid or proposal, the bidder or proposer certifies as follows:  
The certification in this clause is a material representation of fact relied upon by the AGENCY. If it is later 
determined by the AGENCY that the bidder or proposer knowingly rendered an erroneous certification, in 
addition to remedies available to the AGENCY, the Federal Government may pursue available remedies, 
including but not limited to suspension and/or debarment. The bidder or proposer agrees to comply with 
the requirements of 2 C.F.R. part 180, subpart C, as supplemented by 2 C.F.R. part 1200, while this offer is 
valid and throughout the period of any contract that may arise from this offer. The bidder or proposer 
further agrees to include a provision requiring such compliance in its lower tier covered transactions.  
 

DISADVANTAGED BUSINESS ENTERPRISE (DBE)  
 
(Does not apply to projects fully funded by the Tribal Transportation Program (TTP).)  
It is the policy of the Agency and the United States Department of Transportation (“DOT”) that  
Disadvantaged Business Enterprises (“DBE’s”), as defined herein and in the Federal regulations  
published at 49 C.F.R. part 26, shall have an equal opportunity to participate in DOT-assisted contracts.  
The contractor or subcontractor shall not discriminate on the basis of race, color, national origin, or sex 
in the performance of this contract. The contractor shall carry out applicable requirements of 49 C.F.R. 
part 26 in the award and administration of DOT-assisted contracts. Failure by the contractor to carry 
out these requirements is a material breach of this contract, which may result in the termination of this 
contract or such other remedy as the Agency deems appropriate, which may include, but is not limited 
to:  
(1) Withholding monthly progress payments;  
(2) Assessing sanctions;  
(3) Liquidated damages; and/or  
(4) Disqualifying the contractor from future bidding as non-responsible. 49 C.F.R. § 26.13(b).  
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Prime contractors are required to pay subcontractors for satisfactory performance of their contracts no 
later than 30 days from receipt of each payment the Agency makes to the prime contractor. 49 C.F.R. § 
26.29(a).  
Finally, for contracts with defined DBE contract goals, each FTA Recipient must include in each prime 
contract a provision stating that the contractor shall utilize the specific DBEs listed unless the contractor 
obtains the Agency’s written consent; and that, unless the Agency’s consent is provided, the contractor 
shall not be entitled to any payment for work or material unless it is performed or supplied by the listed 
DBE. 49 C.F.R. § 26.53(f) (1).  
 

ENERGY CONSERVATION  
 
The contractor agrees to comply with mandatory standards and policies relating to energy  
efficiency, which are contained in the state energy conservation plan issued in compliance with the 
Energy Policy and Conservation Act (42 U.S.C.§ 6201).  
 

EQUAL EMPLOYMENT OPPORTUNITY  
 
During the performance of this contract, the contractor agrees as follows:  
(1) The contractor will not discriminate against any employee or applicant for employment because of 
race, color, religion, sex, sexual orientation, gender identity, or national origin. The contractor will take 
affirmative action to ensure that applicants are employed, and that employees are treated during 
employment, without regard to their race, color, religion, sex, sexual orientation, gender identity, or 
national origin. Such action shall include, but not be limited to the following: Employment, upgrading, 
demotion, or transfer, recruitment or recruitment advertising; layoff or termination; rates of pay or 
other forms of compensation; and selection for training, including apprenticeship. The contractor 
agrees to post in conspicuous places, available to employees and applicants for employment, notices to 
be provided by the contracting officer setting forth the provisions of this nondiscrimination clause.  
(2) The contractor will, in all solicitations or advertisements for employees placed by or on behalf of the 
contractor, state that all qualified applicants will receive consideration for employment without regard 
to race, color, religion, sex, sexual orientation, gender identity, or national origin.  
(3) The contractor will not discharge or in any other manner discriminate against any employee or 
applicant for employment because such employee or applicant has inquired about, discussed, or 
disclosed the compensation of the employee or applicant or another employee or applicant. This 
provision shall not apply to instances in which an employee who has access to the compensation 
information of other employees or applicants as a part of such employee's essential job functions 
discloses the compensation of such other employees or applicants to individuals who do not otherwise 
have access to such information, unless such disclosure is in response to a formal complaint or charge, 
in furtherance of an investigation, proceeding, hearing, or action, including an investigation conducted 
by the employer, or is consistent with the contractor's legal duty to furnish information.  
(4) The contractor will send to each labor union or representative of workers with which it has a 
collective bargaining agreement or other contract or understanding, a notice to be provided by the 
agency contracting officer, advising the labor union or workers' representative of the contractor's 
commitments under section 202 of Executive Order 11246 of September 24, 1965, and shall post copies 
of the notice in conspicuous places available to employees and applicants for employment.  
(5) The contractor will comply with all provisions of Executive Order 11246 of September 24, 1965, and 
of the rules, regulations, and relevant orders of the Secretary of Labor.  
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(6) The contractor will furnish all information and reports required by Executive Order 11246 of 
September 24, 1965, and by the rules, regulations, and orders of the Secretary of Labor, or pursuant 
thereto, and will permit access to his books, records, and accounts by the contracting agency and the 
Secretary of Labor for purposes of investigation to ascertain compliance with such rules, regulations, 
and orders.  
(7) In the event of the contractor's non-compliance with the nondiscrimination clauses of this contract 
or with any of such rules, regulations, or orders, this contract may be canceled, terminated or 
suspended in whole or in part and the contractor may be declared ineligible for further Government 
contracts in accordance with procedures authorized in Executive Order 11246 of September 24, 1965, 
and such other sanctions may be imposed and remedies invoked as provided in Executive Order 11246 
of September 24, 1965, or by rule, regulation, or order of the Secretary of Labor, or as otherwise 
provided by law.  
(8) The contractor will include the provisions of paragraphs (1) through (8) in every subcontract or 
purchase order unless exempted by rules, regulations, or orders of the Secretary of Labor issued 
pursuant to section 204 of Executive Order 11246 of September 24, 1965, so that such provisions will 
be binding upon each subcontractor or vendor. The contractor will take such action with respect to any 
subcontract or purchase order as may be directed by the Secretary of Labor as a means of enforcing 
such provisions including sanctions for noncompliance: Provided, however, that in the event the 
contractor becomes involved in, or is threatened with, litigation with a  
subcontractor or vendor as a result of such direction, the contractor may request the United States to 
enter into such litigation to protect the interests of the United States.  
 

NOTICE TO THIRD PARTY PARTICIPANTS  
 
Federal requirements that apply to the Recipient or the Award, the accompanying Underlying 
Agreement, and any Amendments thereto may change due to changes in federal law, regulation, other 
requirements, or guidance, or changes in the Recipient’s Underlying Agreement including any 
information incorporated by reference and made part of that Underlying Agreement; and  
Applicable changes to those federal requirements will apply to each Third Party Agreement and parties 
thereto at any tier..  
 

FLY AMERICA  
 
a) Definitions. As used in this clause—  
 
1) “International air transportation” means transportation by air between a place in the United States 
and a place outside the United States or between two places both of which are outside the United 
States.  
2) “United States” means the 50 States, the District of Columbia, and outlying areas.  
3) “U.S.-flag air carrier” means an air carrier holding a certificate under 49 U.S.C. Chapter 411.  
b) When Federal funds are used to fund travel, Section 5 of the International Air Transportation Fair 
Competitive Practices Act of 1974 (49 U.S.C. 40118) (Fly America Act) requires contractors, Agencys, 
and others use U.S.-flag air carriers for U.S. Government-financed international air transportation of 
personnel (and their personal effects) or property, to the extent that service by those carriers is 
available. It requires the Comptroller General of the United States, in the absence of satisfactory proof 
of the necessity for foreign-flag air transportation, to disallow expenditures from funds, appropriated or 
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otherwise established for the account of the United States, for international air transportation secured 
aboard a foreign-flag air carrier if a U.S.-flag air carrier is available to provide such services.  
c) If available, the Contractor, in performing work under this contract, shall use U.S.-flag carriers for 
international air transportation of personnel (and their personal effects) or property.  
d) In the event that the Contractor selects a carrier other than a U.S.-flag air carrier for international air 
transportation, the Contractor shall include a statement on vouchers involving such transportation 
essentially as follows: Statement of Unavailability of U.S.-Flag Air Carriers International air 
transportation of persons (and their personal effects) or property by U.S.-flag air carrier was not 
available or it was necessary to use foreign-flag air carrier service for the following reasons. See FAR § 
47.403. [State reasons]:  
e) Contractor shall include the substance of this clause, including this paragraph (e), in each subcontract 
or purchase under this contract that may involve international air transportation.  
 

INCORPORATION OF FEDERAL TRANSIT ADMINISTRATION (FTA) 
TERMS  
 
The provisions within include, in part, certain Standard Terms and Conditions required under the 
Uniform Administrative Requirements, Cost Principles, and Audit Requirements for Federal Awards (2 
CFR § 200), whether or not expressly set forth in the preceding contract provisions. All contractual 
provisions required by DOT, detailed in 2 CFR § 200 or as amended by 2 CFR § 1201, or the most recent 
version of FTA Circular 4220.1 are hereby incorporated by reference. Anything to the contrary herein 
notwithstanding, all mandated terms shall be deemed to control in the event of a conflict with other 
provisions contained in this Contract. The Contractor shall not perform any act, fail to perform any act, 
or refuse to comply with any request which would cause a violation of the FTA terms and conditions.  
 

NO GOVERNMENT OBLIGATION TO THIRD PARTIES  
 
The Recipient and Contractor acknowledge and agree that, notwithstanding any concurrence by  
the Federal Government in or approval of the solicitation or award of the underlying Contract, absent 
the express written consent by the Federal Government, the Federal Government is not a party to this 
Contract and shall not be subject to any obligations or liabilities to the Recipient, Contractor or any 
other party (whether or not a party to that contract) pertaining to any matter resulting from the 
underlying Contract. The Contractor agrees to include the above clause in each subcontract financed in 
whole or in part with Federal assistance provided by the FTA. It is further agreed that the clause shall 
not be modified, except to identify the subcontractor who will be subject to its provisions.  
 

NOTIFICATION TO FTA  
 
If a current or prospective legal matter that may affect the Federal Government emerges, the Recipient 
must promptly notify the FTA Chief Counsel and FTA Regional Counsel for the Region in which the 
Recipient is located. The Recipient must include a similar notification requirement in its Third Party 
Agreements and must require each Third Party Participant to include an equivalent provision in its 
subagreements at every tier, for any agreement that is a “covered transaction” according to 2 C.F.R. §§ 
180.220 and 1200.220.  
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(1) The types of legal matters that require notification include, but are not limited to, a major dispute, 
breach, default, litigation, or naming the Federal Government as a party to litigation or a legal 
disagreement in any forum for any reason.  
(2) Matters that may affect the Federal Government include, but are not limited to, the Federal 
Government’s interests in the Award, the accompanying Underlying Agreement, and any Amendments 
thereto, or the Federal Government’s administration or enforcement of federal laws, regulations, and 
requirements.  
(3) The Recipient must promptly notify the U.S. DOT Inspector General in addition to the FTA Chief 
Counsel or Regional Counsel for the Region in which the Recipient is located, if the Recipient has 
knowledge of potential fraud, waste, or abuse occurring on a Project receiving assistance from FTA. The 
notification provision applies if a person has or may have submitted a false claim under the False Claims 
Act, 31 U.S.C. § 3729 et seq., or has or may have committed a criminal or civil violation of law pertaining 
to such matters as fraud, conflict of interest, bribery, gratuity, or similar misconduct. This responsibility 
occurs whether the Project is subject to this Agreement or another agreement between the Recipient 
and FTA, or an agreement involving a principal, officer, employee, agent, or Third Party Participant of 
the Recipient. It also applies to subcontractors at any tier. Knowledge, as used in this paragraph, 
includes, but is not limited to, knowledge of a criminal or civil investigation by a Federal, state, or local 
law enforcement or other investigative agency, a criminal indictment or civil complaint, or probable 
cause that could support a criminal indictment, or any other credible information in the possession of 
the Recipient.  
 

PATENT RIGHTS AND RIGHTS IN DATA  
 
Intellectual Property Rights  
This Project is funded through a Federal award with FTA for experimental, developmental, or  
research work purposes. As such, certain Patent Rights and Data Rights apply to all subject data first 
produced in the performance of this Contract. The Contractor shall grant the Agency intellectual 
property access and licenses deemed necessary for the work performed under this Contract and in 
accordance with the requirements of 37 C.F.R. part 401, “Rights to Inventions Made by Nonprofit 
Organizations and Small Business Firms Under Government Grants, Contracts and Cooperative 
Agreements,” and any implementing regulations issued by FTA or U.S. DOT.  
The terms of an intellectual property agreement and software license rights will be finalized prior to 
execution of this Contract and shall, at a minimum, include the following restrictions: Except for its own 
internal use, the Contractor may not publish or reproduce subject data in whole or in part, or in any 
manner or form, nor may the Contractor authorize others to do so, without the written consent of FTA, 
until such time as FTA may have either released or approved the release of such data to the public. This 
restriction on publication, however, does not apply to any contract with an academic institution.  
For purposes of this Contract, the term “subject data” means recorded information whether or not 
copyrighted, and that is delivered or specified to be delivered as required by the Contract. Examples of 
“subject data” include, but are not limited to computer software, standards, specifications, engineering 
drawings and associated lists, process sheets, manuals, technical reports, catalog item identifications, 
and related information, but do not include financial reports, cost analyses, or other similar information 
used for performance or administration of the Contract.  
1. The Federal Government reserves a royalty-free, non-exclusive and irrevocable license  
to reproduce, publish, or otherwise use, and to authorize others to use for “Federal  
Government Purposes,” any subject data or copyright described below. For “Federal  
Government Purposes,” means use only for the direct purposes of the Federal  



FEDERAL CLAUSES - Page 22  

Government. Without the copyright owner’s consent, the Federal Government may not  
extend its Federal license to any other party.  
a. Any subject data developed under the Contract, whether or not a copyright has  
been obtained; and  
b. Any rights of copyright purchased by the Contractor using Federal assistance in  
whole or in part by the FTA.  
2. Unless FTA determines otherwise, the Contractor performing experimental, developmental, or 
research work required as part of this Contract agrees to permit FTA to make available to the public, 
either FTA’s license in the copyright to any subject data developed in the course of the Contract, or a 
copy of the subject data first produced under the Contract for which a copyright has not been obtained. 
If the experimental, developmental, or research work, which is the subject of this Contract, is not 
completed for any reason whatsoever, all data developed under the Contract shall become subject data 
as defined herein and shall be delivered as the Federal Government may direct.  
3. Unless prohibited by state law, upon request by the Federal Government, the Contractor agrees to 
indemnify, save, and hold harmless the Federal Government, its officers, agents, and employees acting 
within the scope of their official duties against any liability, including costs and expenses, resulting from 
any willful or intentional violation by the Contractor of proprietary rights, copyrights, or right of privacy, 
arising out of the publication, translation, reproduction, delivery, use, or disposition of any data 
furnished under that contract. The Contractor shall not be required to indemnify the Federal 
Government for any such liability arising out of the wrongful act of any employee, official, or agents of 
the Federal Government. 
4. Nothing contained in this clause on rights in data shall imply a license to the Federal Government 
under any patent or be construed as affecting the scope of any license or other right otherwise granted 
to the Federal Government under any patent.  
5. Data developed by the Contractor and financed entirely without using Federal assistance provided by 
the Federal Government that has been incorporated into work required by the underlying Contract is 
exempt from the requirements herein, provided that the Contractor identifies those data in writing at 
the time of delivery of the Contract work.  
6. The Contractor agrees to include these requirements in each subcontract for experimental, 
developmental, or research work financed in whole or in part with Federal assistance.  
 

PRE-AWARD AND POST-DELIVERY AUDITS OF ROLLING STOCK 
PURCHASES  
 
(Does not apply to projects fully funded by the Tribal Transportation Program (TTP).)  
The Contractor agrees to comply with 49 U.S.C. § 5323(m) and FTA's implementing regulation at 49 
C.F.R. part 663. The Contractor shall comply with the Buy America certification(s) submitted with its 
proposal/bid. The Contractor agrees to participate and cooperate in any pre-award and post-delivery 
audits performed pursuant to 49 C.F.R. part 663 and related FTA guidance. 
  

SOLID WASTES  
 
A Recipient that is a state agency or agency of a political subdivision of a state and its contractors must 
comply with section 6002 of the Solid Waste Disposal Act, as amended by the Resource Conservation 
and Recovery Act. The requirements of Section 6002 include procuring only items designated in 
guidelines of the Environmental Protection Agency (EPA) at 40 CFR Part 247 that contain the highest 
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percentage of recovered materials practicable, consistent with maintaining a satisfactory level of 
competition, where the purchase price of the item exceeds $10,000 or the value of the quantity 
acquired during the preceding fiscal year exceeded $10,000; procuring solid waste management 
services in a manner that maximizes energy and resource recovery; and establishing an affirmative 
procurement program for procurement of recovered materials identified in the EPA guidelines.  
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PROGRAM FRAUD AND FALSE OR FRAUDULENT STATEMENTS 
AND RELATED ACTS  
 
The Contractor acknowledges that the provisions of the Program Fraud Civil Remedies Act of 1986, as 
amended, 31 U.S.C. § 3801 et seq. and U.S. DOT regulations, "Program Fraud Civil Remedies," 49 C.F.R. 
part 31, apply to its actions pertaining to this Project. Upon execution of the underlying contract, the 
Contractor certifies or affirms the truthfulness and accuracy of any statement it has made, it makes, it 
may make, or causes to be made, pertaining to the underlying contract or the FTA assisted project for 
which this contract work is being performed. In addition to other penalties that may be applicable, the 
Contractor further acknowledges that if it makes, or causes to be made, a false, fictitious, or fraudulent 
claim, statement, submission, or certification, the Federal Government reserves the right to impose the 
penalties of the Program Fraud Civil Remedies Act of 1986 on the Contractor to the extent the Federal 
Government deems appropriate.  
The Contractor also acknowledges that if it makes, or causes to be made, a false, fictitious, or 
fraudulent claim, statement, submission, or certification to the Federal Government under a contract 
connected with a project that is financed in whole or in part with Federal assistance originally awarded 
by FTA under the authority of 49 U.S.C. chapter 53, the Government reserves the right to impose the 
penalties of 18 U.S.C. § 1001 and 49 U.S.C. § 5323(l) on the Contractor, to the extent the Federal 
Government deems appropriate.  
The Contractor agrees to include the above two clauses in each subcontract financed in whole or in part 
with Federal assistance provided by FTA. It is further agreed that the clauses shall not be modified, 
except to identify the subcontractor who will be subject to the provisions.  
 

PROHIBITION ON CERTAIN TELECOMMUNICATIONS AND VIDEO 
SURVEILLANCE SERVICES OR EQUIPMENT.  
 
a) Recipients and subrecipients are prohibited from obligating or expending loan or grant funds to: 1) 
Procure or obtain;  
2) Extend or renew a contract to procure or obtain; or  
3) Enter into a contract (or extend or renew a contract) to procure or obtain equipment, services, or 
systems that uses covered telecommunications equipment or services as a substantial or essential 
component of any system, or as critical technology as part of any system. As described in Public Law 
115-232, section 889, covered telecommunications equipment is telecommunications equipment 
produced by Huawei Technologies Company or ZTE Corporation (or any subsidiary or affiliate of such 
entities).  
 
(i) For the purpose of public safety, security of government facilities, physical security surveillance of 
critical infrastructure, and other national security purposes, video surveillance and telecommunications 
equipment produced by Hytera Communications Corporation, Hangzhou Hikvision Digital Technology 
Company, or Dahua Technology Company (or any subsidiary or affiliate of such entities).  
(ii) Telecommunications or video surveillance services provided by such entities or using such 
equipment.  
(iii) Telecommunications or video surveillance equipment or services produced or provided by an entity 
that the Secretary of Defense, in consultation with the Director of the National Intelligence or the 
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Director of the Federal Bureau of Investigation, reasonably believes to be an entity owned or controlled 
by, or otherwise connected to, the government of a covered foreign country.  
b) In implementing the prohibition under Public Law 115-232, section 889, subsection (f), paragraph (1), 
heads of executive agencies administering loan, grant, or subsidy programs shall prioritize available 
funding and technical support to assist affected businesses, institutions and organizations as is 
reasonably necessary for those affected entities to transition from covered communications equipment 
and services, to procure replacement equipment and services, and to ensure that communications 
service to users and customers is sustained.  
c) See Public Law 115-232, section 889 for additional information.  
d) See also § 200.471.  
 

PROMPT PAYMENT  
 
(Does not apply to projects fully funded by the Tribal Transportation Program (TTP).)  
The contractor is required to pay its subcontractors performing work related to this contract for 
satisfactory performance of that work no later than 30 days after the contractor’s receipt of payment 
for that work. In addition, the contractor is required to return any retainage payments to those 
subcontractors within 30 days after the subcontractor's work related to this contract is satisfactorily 
completed.  
The contractor must promptly notify the Agency, whenever a DBE subcontractor performing work 
related to this contract is terminated or fails to complete its work and must make good faith efforts to 
engage another DBE subcontractor to perform at least the same amount of work. The contractor may 
not terminate any DBE subcontractor and perform that work through its own forces or those of an 
affiliate without prior written consent of the Agency.  
1. U.S. DOL Certification. Under this Contract or any Amendments thereto that involve public 
transportation operations that are supported with federal assistance, a certification issued by U.S. DOL 
is a condition of the Contract. 2. Special Warranty. When the Contract involves public transportation 
operations and is supported with federal assistance appropriated or made available for 49 U.S.C. § 
5311, U.S. DOL will provide a Special Warranty for its Award, including its Award of federal assistance 
under the Tribal Transit Program. The U.S. DOL Special Warranty is a condition of the Contract. 3.  
 

PUBLIC TRANSPORTATION EMPLOYEE PROTECTIVE 
ARRANGEMENTS  
 
The Contractor agrees to comply with the following employee protective arrangements of 49  
U.S.C. § 5333(b):  
Special Arrangements. The conditions of 49 U.S.C. § 5333(b) do not apply to Contractors providing 
public transportation operations pursuant to 49 U.S.C. § 5310. FTA reserves the right to make case-by-
case determinations of the applicability of 49 U.S.C. § 5333(b) for all transfers of funding authorized 
under title 23, United States Code (flex funds), and make other exceptions as it deems appropriate, and, 
in those instances, any special arrangements required by FTA will be incorporated herein as required.  
 

SAFE OPERATION OF MOTOR VEHICLES  
Seat Belt Use  
The Contractor is encouraged to adopt and promote on-the-job seat belt use policies and programs for 
its employees and other personnel that operate company-owned vehicles, company rented vehicles, or 



FEDERAL CLAUSES - Page 26  

personally operated vehicles. The terms “company-owned” and “company-leased” refer to vehicles 
owned or leased either by the Contractor or Agency.  
Distracted Driving  
The Contractor agrees to adopt and enforce workplace safety policies to decrease crashes caused by 
distracted drivers, including policies to ban text messaging while using an electronic device supplied by 
an employer, and driving a vehicle the driver owns or rents, a vehicle Contactor owns, leases, or rents, 
or a privately-owned vehicle when on official business in connection with the work performed under 
this Contract.  
 

SCHOOL BUS OPERATIONS  
 
The contractor agrees to comply with 49 U.S.C. 5323(f), and 49 C.F.R. part 604, and not engage  
in school bus operations using federally funded equipment or facilities in competition with private 
operators of school buses, except as permitted under:  
1. Federal transit laws, specifically 49 U.S.C. § 5323(f);  
2. FTA regulations, “School Bus Operations,” 49 C.F.R. part 605;  
3. Any other Federal School Bus regulations; or  
4. Federal guidance, except as FTA determines otherwise in writing.  
 
If Contractor violates this School Bus Agreement, FTA may:  

1. Bar the Contractor from receiving Federal assistance for public transportation; or  
2. Require the contractor to take such remedial measures as FTA considers appropriate.  

When operating exclusive school bus service under an allowable exemption, the contractor may not use 
federally funded equipment, vehicles, or facilities. The Contractor should include the substance of this 
clause in each subcontract or purchase under this contract that may operate public transportation 
services.  
 

SEISMIC SAFETY  
 
The contractor agrees that any new building or addition to an existing building will be designed and 
constructed in accordance with the standards for Seismic Safety required in Department of 
Transportation (DOT) Seismic Safety Regulations 49 C.F.R. part 41 and will certify to compliance to the 
extent required by the regulation. The contractor also agrees to ensure that all work performed under 
this contract, including work performed by a subcontractor, is in compliance with the standards 
required by the Seismic Safety regulations and the certification of compliance issued on the project.  
 

SIMPLIFIED ACQUISITION THRESHOLD  
 
Contracts for more than the simplified acquisition threshold, which is the inflation adjusted amount 
determined by the Civilian Agency Acquisition Council and the Defense Acquisition Regulations Council 
(Councils) as authorized by 41 U.S.C. § 1908, or otherwise set by law, must address administrative, 
contractual, or legal remedies in instances where contractors violate or breach contract terms, and 
provide for such sanctions and penalties as appropriate. (Note that the simplified acquisition threshold 
determines the procurement procedures that must be employed pursuant to 2 C.F.R. §§ 200.317– 
200.327. The simplified acquisition threshold does not exempt a procurement from other eligibility or 
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processes requirements that may apply. For example, Buy America’s eligibility and process 
requirements apply to any procurement in excess of $150,000. 49 U.S.C. § 5323(j)(13).)  
 

SPECIAL DOL EEO CLAUSE  
 
The applicant hereby agrees that it will incorporate or cause to be incorporated into any contract for 
construction work, or modification thereof, as defined in the regulations of the Secretary of Labor at 41 
CFR Chapter 60, which is paid for in whole or in part with funds obtained from the Federal Government 
or borrowed on the credit of the Federal Government pursuant to a grant, contract, loan, insurance, or 
guarantee, or undertaken pursuant to any Federal program involving such grant, contract, loan, 
insurance, or guarantee, the following equal opportunity clause: During the performance of this 
contract, the contractor agrees as follows:  
(1) The contractor will not discriminate against any employee or applicant for employment because of 
race, color, religion, sex, sexual orientation, gender identity, or national origin. The contractor will take 
affirmative action to ensure that applicants are employed, and that employees are treated during 
employment without regard to their race, color, religion, sex, sexual orientation, gender identity, or 
national origin. Such action shall include, but not be limited to the following: Employment, upgrading, 
demotion, or transfer; recruitment or recruitment advertising; layoff or termination; rates of pay or 
other forms of compensation; and selection for training, including apprenticeship. The contractor 
agrees to post in conspicuous places, available to employees and applicants for employment, notices to 
be provided setting forth the provisions of this nondiscrimination clause.  
(2) The contractor will, in all solicitations or advertisements for employees placed by or on behalf of the 
contractor, state that all qualified applicants will receive consideration for employment without regard 
to race, color, religion, sex, sexual orientation, gender identity, or national origin.  
(3) The contractor will not discharge or in any other manner discriminate against any employee or 
applicant for employment because such employee or applicant has inquired about, discussed, or 
disclosed the compensation of the employee or applicant or another employee or applicant. This 
provision shall not apply to instances in which an employee who has access to the compensation 
information of other employees or applicants as a part of such employee's essential job functions 
discloses the compensation of such other employees or applicants to individuals who do not otherwise 
have access to such information, unless such disclosure is in response to a formal complaint or charge, 
in furtherance of an investigation, proceeding, hearing, or action, including an investigation conducted 
by the employer, or is consistent with the contractor's legal duty to furnish information.  
(4) The contractor will send to each labor union or representative of workers with which he has a 
collective bargaining agreement or other contract or understanding, a notice to be provided advising 
the said labor union or workers' representatives of the contractor's commitments under this section, 
and shall post copies of the notice in conspicuous places available to employees and applicants for 
employment.  
(5) The contractor will comply with all provisions of Executive Order 11246 of September 24, 1965, and 
of the rules, regulations, and relevant orders of the Secretary of Labor.  
(6) The contractor will furnish all information and reports required by Executive Order 11246 of 
September 24, 1965, and by rules, regulations, and orders of the Secretary of Labor, or pursuant 
thereto, and will permit access to his books, records, and accounts by the administering agency and the 
Secretary of Labor for purposes of investigation to ascertain compliance with such rules, regulations, 
and orders.  



FEDERAL CLAUSES - Page 28  

(7) In the event of the contractor's noncompliance with the nondiscrimination clauses of this contract 
or with any of the said rules, regulations, or orders, this contract may be canceled, terminated, or 
suspended in whole or in part and the contractor may be declared ineligible for further Government 
contracts or federally assisted construction contracts in accordance with procedures authorized in 
Executive Order 11246 of September 24, 1965, and such other sanctions may be imposed and remedies 
invoked as provided in Executive Order 11246 of September 24, 1965, or by rule, regulation, or order of 
the Secretary of Labor, or as otherwise provided by law.  
(8) The contractor will include the portion of the sentence immediately preceding paragraph (1) and the 
provisions of paragraphs (1) through (8) in every subcontract or purchase order unless exempted by 
rules, regulations, or orders of the Secretary of Labor issued pursuant to section 204 of Executive Order 
11246 of September 24, 1965, so that such provisions will be binding upon each subcontractor or 
vendor. The contractor will take such action with respect to any subcontract or purchase order as the 
administering agency may direct as a means of enforcing such provisions, including sanctions for 
noncompliance:  
Provided, however, that in the event a contractor becomes involved in, or is threatened with, litigation 
with a subcontractor or vendor as a result of such direction by the administering agency, the contractor 
may request the United States to enter into such litigation to protect the interests of the United States.  
The applicant further agrees that it will be bound by the above equal opportunity clause with respect to 
its own employment practices when it participates in federally assisted construction work: Provided, 
That if the applicant so participating is a State or local government, the above equal opportunity clause 
is not applicable to any agency, instrumentality or subdivision of such government which does not 
participate in work on or under the contract.  
 

SPECIAL NOTIFICATION REQUIREMENTS FOR STATES  
 
Applies to States –  
a. To the extent required under federal law, the State, as the Recipient, agrees to provide the following 
information about federal assistance awarded for its State Program, Project, or related activities:  
(1) The Identification of FTA as the federal agency providing the federal assistance for a State Program 
or Project;  
(2) The Catalog of Federal Domestic Assistance Number of the program from which the federal 
assistance for a State Program or Project is authorized; and  
(3) The amount of federal assistance FTA has provided for a State Program or Project.  
b. Documents - The State agrees to provide the information required under this provision in the 
following documents: (1) applications for federal assistance, (2) requests for proposals or solicitations, 
(3) forms, (4) notifications, (5) press releases, and (6) other publications.  
 

SUBSTANCE ABUSE REQUIREMENTS  
 
The Contractor agrees to establish and implement a drug and alcohol testing program that complies 
with 49 C.F.R. part 655, produce any documentation necessary to establish its compliance with part 
655, and permit any authorized representative of the United States Department of Transportation or its 
operating administrations, the State Oversight Agency, or Agency, to inspect the facilities and records 
associated with the implementation of the drug and alcohol testing program as required under 49 
C.F.R. part 655 and review the testing process. The Contractor agrees further to certify annually its 
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compliance with part 655 and to submit the Management Information System (MIS) reports to the 
Agency.  
 

TERMINATION  
 
Termination for Convenience (General Provision)  
The Agency may terminate this contract, in whole or in part, at any time by written notice to  
the Contractor when it is in the Agency’s best interest. The Contractor shall be paid its costs, including 
contract close-out costs, and profit on work performed up to the time of termination. The Contractor 
shall promptly submit its termination claim to Agency to be paid the Contractor. If the Contractor has 
any property in its possession belonging to Agency, the Contractor will account for the same, and 
dispose of it in the manner Agency directs.  
Termination for Default [Breach or Cause] (General Provision)  
If the Contractor does not deliver supplies in accordance with the contract delivery schedule, or if the 
contract is for services, the Contractor fails to perform in the manner called for in the contract, or if the 
Contractor fails to comply with any other provisions of the contract, the Agency may terminate this 
contract for default. Termination shall be effected by serving a Notice of Termination on the Contractor 
setting forth the manner in which the Contractor is in default. The Contractor will be paid only the 
contract price for supplies delivered and accepted, or services performed in accordance with the 
manner of performance set forth in the contract. If it is later determined by the Agency that the 
Contractor had an excusable reason for not performing, such as a strike, fire, or flood, events which are 
not the fault of or are beyond the control of the Contractor, the Agency, after setting up a new delivery 
of performance schedule, may allow the Contractor to continue work, or treat the termination as a 
Termination for Convenience.  
Opportunity to Cure (General Provision)  
The Agency, in its sole discretion may, in the case of a termination for breach or default, allow  
the Contractor [an appropriately short period of time] in which to cure the defect. In such case, the 
Notice of Termination will state the time period in which cure is permitted and other appropriate 
conditions  
If Contractor fails to remedy to Agency's satisfaction the breach or default of any of the terms,  
covenants, or conditions of this Contract within [10 days] after receipt by Contractor of written notice 
from Agency setting forth the nature of said breach or default, Agency shall have the right to terminate 
the contract without any further obligation to Contractor. Any such termination for default shall not in 
any way operate to preclude Agency from also pursuing all available remedies against Contractor and 
its sureties for said breach or default.  
Waiver of Remedies for any Breach  
In the event that Agency elects to waive its remedies for any breach by Contractor of any  
covenant, term or condition of this contract, such waiver by Agency shall not limit Agency’s remedies 
for any succeeding breach of that or of any other covenant, term, or condition of this contract.  
Termination for Convenience (Professional or Transit Service Contracts)  
The Agency, by written notice, may terminate this contract, in whole or in part, when it is in the 
Agency’s interest. If this contract is terminated, the Agency shall be liable only for payment under the 
payment provisions of this contract for services rendered before the effective date of termination.  
Termination for Default (Supplies and Service)  
 



FEDERAL CLAUSES - Page 30  

If the Contractor fails to deliver supplies or to perform the services within the time specified in  
this contract or any extension, or if the Contractor fails to comply with any other provisions of this 
contract, the Agency may terminate this contract for default. The Agency shall terminate by delivering 
to the Contractor a Notice of Termination specifying the nature of the default. The Contractor will only 
be paid the contract price for supplies delivered and accepted, or services performed in accordance 
with the manner or performance set forth in this contract.  
If, after termination for failure to fulfill contract obligations, it is determined that the Contractor was 
not in default, the rights and obligations of the parties shall be the same as if the termination had been 
issued for the convenience of the Agency.  
Termination for Default (Transportation Services)  
If the Contractor fails to pick up the commodities or to perform the services, including delivery  
services, within the time specified in this contract or any extension, or if the Contractor fails to comply 
with any other provisions of this contract, the Agency may terminate this contract for default. The 
Agency shall terminate by delivering to the Contractor a Notice of Termination specifying the nature of 
default. The Contractor will only be paid the contract price for services performed in accordance with 
the manner of performance set forth in this contract.  
If this contract is terminated while the Contractor has possession of Agency goods, the Contractor shall, 
upon direction of the Agency, protect and preserve the goods until surrendered to the Agency or its 
agent. The Contractor and Agency shall agree on payment for the preservation and protection of goods. 
Failure to agree on an amount will be resolved under the Dispute clause.  
If, after termination for failure to fulfill contract obligations, it is determined that the Contractor  
was not in default, the rights and obligations of the parties shall be the same as if the termination had 
been issued for the convenience of the Agency.  
Termination for Default (Construction)  
If the Contractor refuses or fails to prosecute the work or any separable part, with the diligence  
that will ensure its completion within the time specified in this contract or any extension or fails to 
complete the work within this time, or if the Contractor fails to comply with any other provision of this 
contract, Agency may terminate this contract for default. The Agency shall terminate by delivering to 
the Contractor a Notice of Termination specifying the nature of the default. In this event, the Agency 
may take over the work and compete it by contract or otherwise, and may take possession of and use 
any materials, appliances, and plant on the work site necessary for completing the work. The 
Contractor and its sureties shall be liable for any damage to the Agency resulting from the Contractor's 
refusal or failure to complete the work within specified time, whether or not the Contractor's right to 
proceed with the work is terminated. This liability includes any increased costs incurred by the Agency 
in completing the work.  
The Contractor's right to proceed shall not be terminated nor shall the Contractor be charged  
with damages under this clause if:  
1. The delay in completing the work arises from unforeseeable causes beyond the control and without 
the fault or negligence of the Contractor. Examples of such causes include: acts of God, acts of Agency, 
acts of another contractor in the performance of a contract with Agency, epidemics, quarantine 
restrictions, strikes, freight embargoes; and  
2. The Contractor, within [10] days from the beginning of any delay, notifies Agency in writing of the 
causes of delay. If, in the judgment of Agency, the delay is excusable, the time for completing the work 
shall be extended. The judgment of Agency shall be final and conclusive for the parties, but subject to 
appeal under the Disputes clause(s) of this contract.  
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3. If, after termination of the Contractor's right to proceed, it is determined that the Contractor was not 
in default, or that the delay was excusable, the rights and obligations of the parties will be the same as 
if the termination had been issued for the convenience of Agency.  
 
Termination for Convenience or Default (Architect and Engineering)  
The Agency may terminate this contract in whole or in part, for the Agency’s convenience or  
because of the failure of the Contractor to fulfill the contract obligations. The Agency shall terminate by 
delivering to the Contractor a Notice of Termination specifying the nature, extent, and effective date of 
the termination. Upon receipt of the notice, the Contractor shall (1) immediately discontinue all 
services affected (unless the notice directs otherwise), and (2) deliver to the Agency ‘s Contracting 
Officer all data, drawings, specifications, reports, estimates, summaries, and other information and 
materials accumulated in performing this contract, whether completed or in process. Agency has a 
royalty-free, nonexclusive, and irrevocable license to reproduce, publish or otherwise use, all such data, 
drawings, specifications, reports, estimates, summaries, and other information and materials.  
If the termination is for the convenience of the Agency, the Agency’s Contracting Officer shall make an 
equitable adjustment in the contract price but shall allow no anticipated profit on unperformed 
services.  
If the termination is for failure of the Contractor to fulfill the contract obligations, the Agency  
may complete the work by contact or otherwise and the Contractor shall be liable for any additional 
cost incurred by the Agency.  
If, after termination for failure to fulfill contract obligations, it is determined that the Contractor  
was not in default, the rights and obligations of the parties shall be the same as if the termination had 
been issued for the convenience of Agency.  
Termination for Convenience or Default (Cost-Type Contracts)  
The Agency may terminate this contract, or any portion of it, by serving a Notice of Termination on the 
Contractor. The notice shall state whether the termination is for convenience of Agency or for the 
default of the Contractor. If the termination is for default, the notice shall state the manner in which 
the Contractor has failed to perform the requirements of the contract. The Contractor shall account for 
any property in its possession paid for from funds received from the Agency, or property supplied to 
the Contractor by the Agency. If the termination is for default, the Agency may fix the fee, if the 
contract provides for a fee, to be paid the Contractor in proportion to the value, if any, of work 
performed up to the time of termination. The Contractor shall promptly submit its termination claim to 
the Agency and the parties shall negotiate the termination settlement to be paid the Contractor.  
If the termination is for the convenience of Agency, the Contractor shall be paid its contract  
close-out costs, and a fee, if the contract provided for payment of a fee, in proportion to the work 
performed up to the time of termination.  
If, after serving a Notice of Termination for Default, the Agency determines that the Contractor has an 
excusable reason for not performing, the Agency, after setting up a new work schedule, may allow the 
Contractor to continue work, or treat the termination as a Termination for Convenience.  
 

VETERANS HIRING PREFERENCE  
 
Veterans Employment - Recipients and subrecipients of Federal financial assistance shall ensure that 
contractors working on a capital project funded using such assistance give a hiring preference, to the 
extent practicable, to veterans (as defined in section 2108 of title 5) who have the requisite skills and 
abilities to perform the construction work required under the contract. This subsection shall not be 
understood, construed or enforced in any manner that would require an employer to give a preference 
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to any veteran over any equally qualified applicant who is a member of any racial or ethnic minority, 
female, an individual with a disability, or a former employee. 
  

VIOLATION AND BREACH OF CONTRACT  
 
Disputes:  
Disputes arising in the performance of this Contract that are not resolved by agreement of the parties 
shall be decided in writing by the authorized representative of the agency. This decision shall be final 
and conclusive unless within [10] days from the date of receipt of its copy, the Contractor mails or 
otherwise furnishes a written appeal to the agencies authorized representative. In connection with any 
such appeal, the Contractor shall be afforded an opportunity to be heard and to offer evidence in 
support of its position. The decision of the agencies authorized representative shall be binding upon the 
Contractor and the Contractor shall abide be the decision.  
Performance During Dispute:  
Unless otherwise directed by the agencies authorized representative, contractor shall continue 
performance under this contract while matters in dispute are being resolved.  
Claims for Damages:  
Should either party to the contract suffer injury or damage to person or property because of any act or 
omission of the party or of any of his employees, agents or others for whose acts he is legally liable, a 
claim for damages therefore shall be made in writing to such other party within a reasonable time after 
the first observance of such injury or damage.  
Remedies:  
Unless this contract provides otherwise, all claims, counterclaims, disputes and other matters in 
question between the agencies authorized representative and contractor arising out of or relating to 
this agreement or its breach will be decided by arbitration if the parties mutually agree, or in a court of 
competent jurisdiction within the State in which the Agency is located.  
Rights and Remedies:  
Duties and obligations imposed by the contract documents and the rights and remedies available 
thereunder shall be in addition to and not a limitation of any duties, obligations, rights and remedies 
otherwise imposed or available by law. No action or failure to act by the Agency or contractor shall 
constitute a waiver of any right or duty afforded any of them under the contract, nor shall any such 
action or failure to act constitute an approval of or acquiescence in any breach thereunder, except as 
may be specifically agreed in writing.  
 

TRAFFICKING IN PERSONS  
 
The contractor agrees that it and its employees that participate in the Recipient’s Award, may not:  
(a) Engage in severe forms of trafficking in persons during the period of time that the Recipient’s Award 
is in effect;  
(b) Procure a commercial sex act during the period of time that the Recipient’s Award is in effect; or  
(c) Use forced labor in the performance of the Recipient’s Award or subagreements thereunder.  
 

FEDERAL TAX LIABILITY AND RECENT FELONY CONVICTIONS  
 
(1) The contractor certifies that it: (a) Does not have any unpaid Federal tax liability that has been 
assessed, for which all judicial and administrative remedies have been exhausted or have lapsed, and 
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that is not being paid in a timely manner pursuant to an agreement with the authority responsible for 
collecting the tax liability; and   
(b) Was not convicted of the felony criminal violation under any Federal law within the preceding 24 
months.  
 
If the contractor cannot so certify, the Recipient will refer the matter to FTA and not enter into any 
Third Party Agreement with the Third Party Participant without FTA’s written approval.  
(2) Flow-Down. The Recipient agrees to require the contractor to flow this requirement down to 
participants at all lower tiers, without regard to the value of any subagreement.  
 

SEVERABILITY  
 
The Contractor agrees that if any provision of this agreement or any amendment thereto is determined 
to be invalid, then the remaining provisions thereof that conform to federal laws, regulations, 
requirements, and guidance will continue in effect.        
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NATIONWIDE PERMIT 3 
 
MAINTENANCE:  (a) The repair, rehabilitation, or replacement of any previously authorized, currently 
serviceable structure or fill, or of any currently serviceable structure or fill authorized by 33 CFR part 330.3, 
provided that the structure or fill is not to be put to uses differing from those uses specified or contemplated 
for it in the original permit or the most recently authorized modification. Minor deviations in the structure’s 
configuration or filled area, including those due to changes in materials, construction techniques, 
requirements of other regulatory agencies, or current construction codes or safety standards that are 
necessary to make the repair, rehabilitation, or replacement are authorized. This NWP also authorizes the 
removal of previously authorized structures or fills. Any stream channel modification is limited to the minimum 
necessary for the repair, rehabilitation, or replacement of the structure or fill; such modifications, including the 
removal of material from the stream channel, must be immediately adjacent to the project. This NWP also 
authorizes the removal of accumulated sediment and debris within, and in the immediate vicinity of, the 
structure or fill. This NWP also authorizes the repair, rehabilitation, or replacement of those structures or fills 
destroyed or damaged by storms, floods, fire or other discrete events, provided the repair, rehabilitation, or 
replacement is commenced, or is under contract to commence, within two years of the date of their 
destruction or damage. In cases of catastrophic events, such as hurricanes or tornadoes, this two-year limit 
may be waived by the district engineer, provided the permittee can demonstrate funding, contract, or other 
similar delays. 

(b) This NWP also authorizes the removal of accumulated sediments and debris outside the immediate vicinity 
of existing structures (e.g., bridges, culverted road crossings, water intake structures, etc.). The removal of 
sediment is limited to the minimum necessary to restore the waterway in the vicinity of the structure to the 
approximate dimensions that existed when the structure was built, but cannot extend farther than 200 feet in 
any direction from the structure. This 200 foot limit does not apply to maintenance dredging to remove 
accumulated sediments blocking or restricting outfall and intake structures or to maintenance dredging to 
remove accumulated sediments from canals associated with outfall and intake structures. All dredged or 
excavated materials must be deposited and retained in an area that has no waters of the United States unless 
otherwise specifically approved by the district engineer under separate authorization.  

(c) This NWP also authorizes temporary structures, fills, and work, including the use of temporary mats, 
necessary to conduct the maintenance activity. Appropriate measures must be taken to maintain normal 
downstream flows and minimize flooding to the maximum extent practicable, when temporary structures, 
work, and discharges, including cofferdams, are necessary for construction activities, access fills, or dewatering 
of construction sites. Temporary fills must consist of materials, and be placed in a manner, that will not be 
eroded by expected high flows. After conducting the maintenance activity, temporary fills must be removed in 
their entirety and the affected areas returned to preconstruction elevations. The areas affected by temporary 
fills must be revegetated, as appropriate.  

(d) This NWP does not authorize maintenance dredging for the primary purpose of navigation. This NWP does 
not authorize beach restoration. This NWP does not authorize new stream channelization or stream relocation 
projects.  

Notification: For activities authorized by paragraph (b) of this NWP, the permittee must submit a 
preconstruction notification to the district engineer prior to commencing the activity (see general condition 
32). The pre-construction notification (PCN) must include information regarding the original design capacities 
and configurations of the outfalls, intakes, small impoundments, and canals. (Sections 10 and 404) 

NOTE: This NWP authorizes the repair, rehabilitation, or replacement of any previously authorized structure or 
fill that does not qualify for the Clean Water Act section 404(f) exemption for maintenance. 
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WATER QUALITY CERTIFICATION, NWP 3:   

Agency responsible for administration of water quality, based on project location is listed below.  If DENIED, then an 
Individual Water Quality Certification or Waiver of Certification is required, prior to the commencement of 
any work activities and/or issuance of a DA verification, authorization and/or permit. 

State of Idaho:  ISSUED, with exception: IDEQ denies certification for any activities authorized by 
this NWP that may result in a discharge to an “outstanding resource water”  
Coeur d’Alene Tribal Lands:  DENIED  
Shoshone-Bannock Tribal Lands: DENIED 
U.S. Environmental Protection Agency for all other Tribal Lands:  DENIED  

 

REGIONAL CONDITIONS, WALLA WALLA DIVISION 
Watersheds Requiring Pre-Construction Notification, Specific to Anadromous Fish: 
Pre-construction notification (PCN) will be required for the above listed nationwide permits in the geographic area 
as shown on Figure 1: Watersheds Requiring Pre-Construction Notification, dated March 19, 2017 (see pg. 20).    
 
Vegetation Protection & Restoration:  Permittee shall avoid and minimize the removal of native vegetation in 
riparian and wetland areas to the maximum extent practicable.  Areas subject to temporary vegetation removal in 
riparian and wetland areas during construction shall be replanted with appropriate native species by the end of the 
first growing season following the disturbance except as waived by the District Engineer.  
 
Permittee shall use suitable material to stabilize engineered fills associated with the installation of culverts and 
other bridge structures. Refer to Nationwide Permit General Condition 6 (suitable material).  Permittee shall 
use appropriate erosion and sediment control measures to ensure stability in and around instream structures. 
 
De-Watering:  Discharges for temporary cofferdams and de-watering structures and permittee shall comply 
with the following conditions: 

1) Cofferdams shall be constructed of non-erosive material such as concrete jersey barriers, sand or gravel filled 
bags, water bladders, sheet pile, and other similar non-erosive devices. Cofferdams may not be constructed by 
using mechanized equipment to push streambed material through flowing water. 

2) Diversion channels constructed to bypass flow around the construction site shall be lined with plastic, large rock, 
or otherwise protected from erosion prior to releasing flows into or through the diversion channel. 

3) Water removed from within the coffered area shall be pumped to a sediment basin or otherwise treated to 
remove suspended sediments prior to its return to the waterway. 

4) Water pipe intakes shall be screened (openings <3/32 inch) to prevent entrainment of fish trapped in the coffered 
area.  

5) Fish trapped within the coffered areas shall be collected by electrofishing, seining or dip net and returned to the 
waterway upstream of the project area. If electrofishing is used, the National Marine Fisheries Service (NMFS) 
guidelines for electrofishing should be followed. http://www.westcoast fisheries.noaa.gov/ 
publications/reference_documents/esa_refs/section4d/electro2000.pdf 

6) Temporary stockpiles in waters of the United States shall be removed in their entirety so as not to form a berm or 
levee parallel to the stream that could confine flows or restrict overbank flow to the floodplain. 

 
Re-Watering:  For stream channels which have been dewatered during project construction: 
Stream channels will be re-watered slowly to minimize a sudden increase in turbidity. 
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REGIONAL ADDITIONS to the GENERAL CONDITIONS 
General Condition #4, Migratory Bird Breeding Areas:  The U.S. Fish and Wildlife Service (USFWS) is the 
primary Federal agency responsible for the conservation and management of migratory bird resources. For 
additional information contact the US Fish and Wildlife Service (Boise Office 208-387-5243); north Idaho field office 
(Spokane) at 509-891-6839 or the eastern Idaho field office (Chubbuck) at 208-237-6975. 

General Condition #9, Management of Water Flows:  To obtain information on State of Idaho definition of 
high water refer to Idaho Department of Water Resources (IDAPA 37.03.07. Rule 62.03.04.a). For culverts or bridges 
located in a community qualifying for the national flood insurance program, the minimum size culvert shall 
accommodate the 100-year flood design flow frequency (IDAPA 37.03.07. Rule 62.03.04.c). 

General Condition #12, Soil Erosion and Sediment Controls: If the permittee does not have a Best 
Management Plan (BMP), refer to the Idaho Department of Environmental Quality Catalog of Stormwater Best 
Management Practices for Idaho Cities and Counties.  

For additional information refer to the Idaho Department of Environmental Quality Catalog of Stormwater Best 
Management Practices for Idaho Cities and Counties. Website: http://www.deq.idaho.gov/media/494058-
entire.pdf. 
 
Use of native vegetation is the preferred method to treat soil erosion and stabilize areas disturbed during 
construction. Eroded and/or disturbed areas shall be replanted with native vegetation and stabilized until vegetative 
root mass can become established, unless the District Engineer determines this is not practicable. Non-
biodegradable materials, such as chicken or hog wire or plastic netting that may entrap wildlife or pose a safety 
concern should not be used for soil stabilization. 

General Condition #18, Endangered Species:  Non-Federal applicants must contact either their local Idaho 
Department of Fish and Game (IDFG) or the U.S. Fish and Wildlife Service (USFWS) to determine if any listed species 
or designated critical habitat might be in the vicinity of their project.  Applicants shall notify District Engineer of their 
findings (see County contact numbers below).   

Contact USFWS at (509) 893-8009 for Bonner, Boundary, Kootenai, Shoshone, Benewah and Latah Counties  

Contact USFWS at (208) 378-5388 for all other Idaho Counties 

General Condition #20, Historic Properties:  Applicants must contact the Idaho State Historic Preservation 
Office at (208) 334-3847 located in Boise, Idaho to determine if their project may affect historic properties listed in 
the National Register of Historic Places.  Applicant shall notify the District Engineer of their findings.   
 
NOTIFICATION PROCEDURES PERTAINING TO CERTAIN NATIONWIDE PERMITS 
Select Waters and Wetlands: The Corps will coordinate with the Idaho Department of Fish and Game (IDFG) for 
activities in the following waters, watersheds and wetlands that require notification and are authorized: 

1) Waters: Henry’s Fork of the Snake River and its tributaries; South Fork Snake River and its tributaries; Big Lost 
River upstream of the US 93 crossing south of Leslie; East Fork Big Lost River; Boise River upstream of Arrow Rock 
Reservoir; Salmon River and its tributaries, St. Joe River; Priest River; Big Wood River. 

 
2) River Basins and Watersheds: Beaver-Camas Creeks and Mud Lake Basin; Medicine Lodge Creek and Crooked 

Creek; Kootenai River; Middle and South Fork Clearwater River. 
 

3) The following HUC 12 sub-watersheds:  
Big Sand Creek-Palouse River (170601080102); Rock Creek-Palouse River (170601080110); Upper Lolo Creek 
(170603060201); Musselshell Creek (170603060202); Eldorado Creek (170603060203); Middle Lolo Creek 
(170603060204); Lower Lolo Creek (170603060205); East Fork Potlatch River (170603060801); West Fork 
Potlatch River-Potlatch River( 170603060802); and Hog Meadow Creek-Potlatch River (17060306902).  

http://www.deq.idaho.gov/media/494058-entire.pdf
http://www.deq.idaho.gov/media/494058-entire.pdf
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4) Wetlands identified in Idaho Department of Fish and Game, Wetland Conservation Strategy as Class I, Class II and 

Reference Habitat Sites. (Idaho Department of Fish and Game (IDFG) Wetland Conservation Strategies have been developed for the 
Henrys Fork Basin, Northern Idaho, Big Wood River, Southeast Idaho, East-Central Idaho and Spokane River Basin, Middle and Western Snake 
River and tributaries, and the Upper Snake River–Portneuf Drainage, Weiser River Basin, and West Central Mountain Valleys and adjacent 
wetlands. Closed basins of Beaver-Camas Creeks, Medicine Lodge Creek, Palouse River and lower Clearwater River sub-basins, Middle Fork 
and South Fork Clearwater Basins and Camas Prairie in northern Idaho. Refer to the internet site at: 
http://fishandgame.idaho.gov/content/page/wetlands-publications-idaho-natural-heritage-program#reports) 

 
5) Wetlands identified in the Idaho Wetland Conservation Prioritization Plan-2012. (Murphy, C., J. Miller and A. Schmidt. 

2012. https://parksandrecreation.idaho.gov/sites/default/files/uploads/documents/SCORTP/Update/Apdx%20.%20Wetlands% 
Priority%Plan%20 (Part%20I)%Compressed1.pdf) 

      

GENERAL CONDITIONS  
To qualify for NWP authorization, the prospective permittee must comply with the following general 
conditions, as applicable, in addition to any regional or case-specific conditions imposed by the division 
engineer or district engineer.   
 
Prospective permittees should contact the appropriate Corps district office to determine if regional conditions 
have been imposed on an NWP. Prospective permittees should also contact the appropriate Corps district 
office to determine the status of Clean Water Act Section 401 water quality certification and/or Coastal Zone 
Management Act consistency for an NWP.   
 
Every person who may wish to obtain permit authorization under one or more NWPs, or who is currently 
relying on an existing or prior permit authorization under one or more NWPs, has been and is on notice that all 
of the provisions of 33 CFR 330.1 through 330.6 apply to every NWP authorization.  Note especially 33 CFR 
330.5 relating to the modification, suspension, or revocation of any NWP authorization.   
 
 

1. Navigation.  
(a) No activity may cause more 
than a minimal adverse effect 
on navigation. 
(b) Any safety lights and signals 
prescribed by the U.S. Coast 
Guard, through regulations or 
otherwise, must be installed 
and maintained at the 
permittee’s expense on 
authorized facilities in navigable 
waters of the United States. 
(c) The permittee understands 
and agrees that, if future 
operations by the United States 
require the removal, relocation, 
or other  alteration, of the 
structure or work herein 
authorized, or if, in the opinion 
of the Secretary of the 
Army or his authorized 
representative, said structure or 
work shall cause unreasonable 
obstruction to the free 
navigation of the navigable 

waters, the permittee will be 
required, upon due notice from 
the Corps of Engineers, to 
remove, relocate, or alter the 
structural work or obstructions 
caused thereby, without 
expense to the United States. 
No claim shall be made against 
the United States on account of 
any such removal or alteration. 
 
2. Aquatic Life Movements.  
No activity may substantially 
disrupt the necessary life cycle 
movements of those species of 
aquatic life indigenous to the 
waterbody, including those 
species that normally migrate 
through the area, unless the 
activity’s primary purpose is to 
impound water. All permanent 
and temporary crossings of 
waterbodies shall be suitably 
culverted, bridged, or otherwise 
designed and constructed to 

maintain low flows to sustain 
the movement of those aquatic 
species. If a bottomless culvert 
cannot be used, then the 
crossing should be designed and 
constructed to minimize 
adverse effects to aquatic life 
movements. 
  
3. Spawning Areas.  
Activities in spawning areas 
during spawning seasons must 
be avoided to the maximum 
extent practicable. Activities 
that result in the physical 
destruction (e.g., through 
excavation, fill, or downstream 
smothering by substantial 
turbidity) of an important 
spawning area are not 
authorized. 
 
4. Migratory Bird Breeding 
Areas. 
*See Regional Addition 

http://fishandgame.idaho.gov/content/page/wetlands-publications-idaho-natural-heritage-program#reports
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Activities in waters of the 
United States that serve as 
breeding areas for migratory 
birds must be avoided to the 
maximum extent practicable. 
 
5. Shellfish Beds.  
No activity may occur in areas 
of concentrated shellfish 
populations, unless the activity 
is directly related to a shellfish 
harvesting activity authorized 
by NWPs 4 and 48, or is a 
shellfish seeding or habitat 
restoration activity authorized 
by NWP 27. 
 
6. Suitable Material.  
No activity may use unsuitable 
material (e.g., trash, debris, car 
bodies, asphalt, etc.).  Material 
used for construction or 
discharged must be free from 
toxic pollutants in toxic 
amounts (see Section 307 of the 
Clean Water Act). 
 
7. Water Supply Intakes.  
No activity may occur in the 
proximity of a public water 
supply intake, except where the 
activity is for the repair or 
improvement of public water 
supply intake structures or 
adjacent bank stabilization. 
 
8. Adverse Effects From 
Impoundments.  
If the activity creates an 
impoundment of water, adverse 
effects to the aquatic system 
due to accelerating the passage 
of water, and/or restricting its 
flow must be minimized to the 
maximum extent practicable. 
 
9. Management of Water 
Flows.  
*See Regional Addition 

To the maximum extent 
practicable, the preconstruction 
course, condition, capacity, and 
location of open waters must be 
maintained for each activity, 
including stream channelization 
and storm water management 
activities, except as provided 
below. The activity must be 
constructed to withstand 
expected high flows. The 
activity must not restrict or 
impede the passage of normal 
or high flows, unless the 
primary purpose of the activity 
is to impound water or manage 
high flows.  The activity may 
alter the preconstruction 
course; condition, capacity, and 
location of open waters if it 
benefits the aquatic 
environment (e.g., stream 
restoration or relocation 
activities). 
 
10. Fills Within 100–Year 
Floodplains.  
The activity must comply with 
applicable FEMA-approved 
state or local floodplain 
management requirements. 
 
11. Equipment.  
Heavy equipment working in 
wetlands or mudflats must be 
placed on mats, or other 
measures must be taken to 
minimize soil disturbance. 
 
12. Soil Erosion and Sediment 
Controls.   
*See Regional Addition 
Appropriate soil erosion and 
sediment controls must be used 
and maintained in effective 
operating condition during 
construction, and all exposed 
soil and other fills, as well as 
any work below the ordinary 

high water mark or high tide 
line, must be permanently 
stabilized at the earliest 
practicable date. Permittees are 
encouraged to perform work 
within waters of the United 
States during periods of low-
flow or no-flow, or during low 
tides.  
 
13. Removal of Temporary Fills. 
Temporary fills must be 
removed in their entirety and 
the affected areas returned to 
pre-construction elevations.  
The affected areas must be 
revegetated, as appropriate. 
 
14. Proper Maintenance.  
Any authorized structure or fill 
shall be properly maintained, 
including maintenance to 
ensure public safety and 
compliance with applicable 
NWP general conditions, as well 
as any activity-specific 
conditions added by the district 
engineer to an NWP 
authorization. 
 
15. Single and Complete 
Project.  
The activity must be a single 
and complete project. The same 
NWP cannot be used more than 
once for the same single and 
complete project. 
 
16. Wild and Scenic Rivers.  
(a) No NWP activity may occur 
in a component of the National 
Wild and Scenic River System, 
or in a river officially designated 
by Congress as a ‘‘study river’’ 
for possible inclusion in the 
system while the river is in an 
official study status, unless the 
appropriate Federal agency with 
direct management 
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responsibility for such river, has 
determined in writing that the 
proposed activity will not 
adversely affect the Wild and 
Scenic River designation or 
study status.  
(b) If a proposed NWP activity 
will occur in a component of the 
National Wild and Scenic River 
System, or in a river officially 
designated by Congress as a 
‘‘study river’’ for possible 
inclusion in the system while 
the river is in an official study 
status, the permittee must 
submit a pre-construction 
notification (see general 
condition 32). The district 
engineer will coordinate the 
PCN with the Federal agency 
with direct management 
responsibility for that river. The 
permittee shall not begin the 
NWP activity until notified by 
the district engineer that the 
Federal agency with direct 
management responsibility for 
that river has determined in 
writing that the proposed NWP 
activity will not adversely affect 
the Wild and Scenic River 
designation or study status.  
(c) Information on Wild and 
Scenic Rivers may be obtained 
from the appropriate Federal 
land management agency 
responsible for the designated 
Wild and Scenic River or study 
river (e.g., National Park 
Service, U.S. Forest Service, 
Bureau of Land Management, 
U.S. Fish and Wildlife Service). 
Information on these rivers is 
also available at: 
http://www.rivers.gov/.  
 
17. Tribal Rights.  
No NWP activity may cause 
more than minimal adverse 

effects on tribal rights (including 
treaty rights), protected tribal 
resources, or tribal lands. 
 
18. Endangered Species.  
*See Regional Addition 
(a) No activity is authorized 
under any NWP which is likely 
to directly or indirectly 
jeopardize the continued 
existence of a threatened or 
endangered species or a species 
proposed for such designation, 
as identified under the Federal 
Endangered Species Act (ESA), 
or which will directly or 
indirectly destroy or adversely 
modify the critical habitat of 
such species. No activity is 
authorized under any NWP 
which ‘‘may affect’’ a listed 
species or critical habitat, unless 
ESA section 7 consultation 
addressing the effects of the 
proposed activity has been 
completed. Direct effects are 
the immediate effects on listed 
species and critical habitat 
caused by the NWP activity. 
Indirect effects are those effects 
on listed species and critical 
habitat that are caused by the 
NWP activity and are later in 
time, but still are reasonably 
certain to occur. 
(b) Federal agencies should 
follow their own procedures for 
complying with the 
requirements of the ESA. If pre- 
construction notification is 
required for the proposed 
activity, the Federal permittee 
must provide the district 
engineer with the appropriate 
documentation to demonstrate 
compliance with those 
requirements. The district 
engineer will verify that the 
appropriate documentation has 

been submitted. If the 
appropriate documentation has 
not been submitted, additional 
ESA section 7 consultation may 
be necessary for the activity and 
the respective federal agency 
would be responsible for 
fulfilling its obligation under 
section 7 of the ESA.  
(c) Non-federal permittees must 
submit a pre-construction 
notification to the district 
engineer if any listed species or 
designated critical habitat might 
be affected or is in the vicinity 
of the activity, or if the activity 
is located in designated critical 
habitat, and shall not begin 
work on the activity until 
notified by the district engineer 
that the requirements of the 
ESA have been satisfied and 
that the activity is authorized. 
For activities that might affect 
Federally-listed endangered or 
threatened species or 
designated critical habitat, the 
pre-construction notification 
must include the name(s) of the 
endangered or threatened 
species that might be affected 
by the proposed activity or that 
utilize the designated critical 
habitat that might be affected 
by the proposed activity. The 
district engineer will determine 
whether the proposed activity 
‘‘may affect’’ or will have ‘‘no 
effect’’ to listed species and 
designated critical habitat and 
will notify the non-Federal 
applicant of the Corps’ 
determination within 45 days of 
receipt of a complete pre-
construction notification. In 
cases where the non- Federal 
applicant has identified listed 
species or critical habitat that 
might be affected or is in the 

http://www.rivers.gov/
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vicinity of the activity, and has 
so notified the Corps,  the 
applicant shall not begin work 
until the Corps has provided 
notification that the proposed 
activity will have ‘‘no effect’’ on 
listed species or critical habitat, 
or until ESA section 7 
consultation has been 
completed. If the non-Federal 
applicant has not heard back 
from the Corps within 45 days, 
the applicant must still wait for 
notification from the Corps. 
(d) As a result of formal or 
informal consultation with the 
FWS or NMFS the district 
engineer may add species- 
specific permit conditions to the 
NWPs.  
(e) Authorization of an activity 
by an NWP does not authorize 
the ‘‘take’’ of a threatened or 
endangered species as defined 
under the ESA. In the absence 
of separate authorization (e.g., 
an ESA Section 10 Permit, a 
Biological Opinion with 
‘‘incidental take’’ provisions, 
etc.) from the FWS or the 
NMFS, the Endangered Species 
Act prohibits any person subject 
to the jurisdiction of the United 
States to take a listed species, 
where ‘‘take’’ means to harass, 
harm, pursue, hunt, shoot, 
wound, kill, trap, capture, or 
collect, or to attempt to engage 
in any such conduct. The word 
‘‘harm’’ in the definition of 
‘‘take’’ means an act which 
actually kills or injures wildlife. 
Such an act may include 
significant habitat modification 
or degradation where it actually 
kills or injures wildlife by 
significantly impairing essential 
behavioral patterns, including 
breeding, feeding or sheltering.  

(f) If the non-federal permittee 
has a valid ESA section 
10(a)(1)(B) incidental take 
permit with an approved 
Habitat Conservation Plan for a 
project or a group of projects 
that includes the proposed 
NWP activity, the non-federal 
applicant should provide a copy 
of that ESA section 10(a)(1)(B) 
permit with the PCN required by 
paragraph (c) of this general 
condition. The district engineer 
will coordinate with the agency 
that issued the ESA section 
10(a)(1)(B) permit to determine 
whether the proposed NWP 
activity and the associated 
incidental take were considered 
in the internal ESA section 7 
consultation conducted for the 
ESA section 10(a)(1)(B) permit. 
If that coordination results in 
concurrence from the agency 
that the proposed NWP activity 
and the associated incidental 
take were considered in the 
internal ESA section 7 
consultation for the ESA section 
10(a)(1)(B) permit, the district 
engineer does not need to 
conduct a separate ESA section 
7 consultation for the proposed 
NWP activity. The district 
engineer will notify the non-
federal applicant within 45 days 
of receipt of a complete pre-
construction notification 
whether the ESA section 
10(a)(1)(B) permit covers the 
proposed NWP activity or 
whether additional ESA section 
7 consultation is required. 
(g) Information on the location 
of threatened and endangered 
species and their critical habitat 
can be obtained directly from 
the offices of the FWS and 
NMFS or their world wide Web 

pages at http://www.fws. gov/ 
or http://www.fws. gov/ipac 
and http://www. 
nmfs.noaa.gov/pr/ species/esa/ 
respectively.   
 
19. Migratory Birds and Bald 
and Golden Eagles.  
The permittee is responsible for 
ensuring their action complies 
with the Migratory Bird Treaty 
Act and the Bald and Golden 
Eagle Protection Act. The 
permittee is responsible for 
contacting appropriate local 
office of the U.S. Fish and 
Wildlife Service to determine 
applicable measures to reduce 
impacts to migratory birds or 
eagles, including whether 
‘‘incidental take’’ permits are 
necessary and available under 
the Migratory Bird Treaty Act or 
Bald and Golden Eagle 
Protection Act for a particular 
activity.  
 
20. Historic Properties.  
*See Regional Addition 
(a) In cases where the district  
engineer determines that the 
activity may affect properties 
listed, or eligible for listing, in 
the National Register of Historic 
Places, the activity is not 
authorized, until the 
requirements of Section 106 of 
the National Historic 
Preservation Act (NHPA) have 
been satisfied. 
(b) Federal permittees should 
follow their own procedures for 
complying with the 
requirements of section 106 of 
the National Historic 
Preservation Act. If pre-
construction notification is 
required for the proposed NWP 
activity, the Federal permittee 
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must provide the district 
engineer with the appropriate 
documentation to demonstrate 
compliance with those 
requirements. The district 
engineer will verify that the 
appropriate documentation has 
been submitted. If the 
appropriate documentation is 
not submitted, then additional 
consultation under section 106 
may be necessary. The 
respective federal agency is 
responsible for fulfilling its 
obligation to comply with 
section 106. 
(c) Non-federal permittees must 
submit a pre-construction 
notification to the district 
engineer if the NWP activity 
might have the potential to 
cause effects to any historic 
properties listed on, determined 
to be eligible for listing on, or 
potentially eligible for listing on 
the National Register of Historic 
Places, including previously 
unidentified properties. For 
such activities, the pre- 
construction notification must 
state which historic properties 
might have the potential to be 
affected by the proposed NWP 
activity or include a vicinity map 
indicating the location of the 
historic properties or the 
potential for the presence of 
historic properties. Assistance 
regarding information on the 
location of, or potential for, the 
presence of historic properties 
can be sought from the State 
Historic Preservation Officer, 
Tribal Historic Preservation 
Officer, or designated tribal 
representative, as appropriate, 
and the National Register of 
Historic Places (see 33 CFR 
330.4(g)). When reviewing pre-

construction notifications, 
district engineers will comply 
with the current procedures for 
addressing the requirements of 
section 106 of the National 
Historic Preservation Act. The 
district engineer shall make a 
reasonable and good faith effort 
to carry out appropriate 
identification efforts, which may 
include background research, 
consultation, oral history 
interviews, sample field 
investigation, and field survey. 
Based on the information 
submitted in the PCN and these 
identification efforts, the 
district engineer shall determine 
whether the proposed NWP 
activity has the potential to 
cause effects on the historic 
properties. Section 106 
consultation is not required 
when the district engineer 
determines that the activity 
does not have the potential to 
cause effects on historic 
properties (see 36 CFR 
800.3(a)). Section 106 
consultation is required when 
the district engineer determines 
that the activity has the 
potential to cause effects on 
historic properties. The district 
engineer will conduct 
consultation with consulting 
parties identified under 36 CFR 
800.2(c) when he or she makes 
any of the following effect 
determinations for the purposes 
of section 106 of the NHPA: no 
historic properties affected, no 
adverse effect, or adverse 
effect. Where the non-Federal 
applicant has identified historic 
properties on which the activity 
might have the potential to 
cause effects and so notified the 
Corps, the non-Federal 

applicant shall not begin the 
activity until notified by the 
district engineer either that the 
activity has no potential to 
cause effects to historic 
properties or that NHPA section 
106 consultation has been 
completed. 
(d) For non-federal permittees, 
the district engineer will notify 
the prospective permittee 
within 45 days of receipt of a 
complete pre-construction 
notification whether NHPA 
section 106 consultation is 
required. If NHPA section 106 
consultation is required, the 
district engineer will notify the 
non- Federal applicant that he 
or she cannot begin the activity 
until section 106 consultation is 
completed. If the non- Federal 
applicant has not heard back 
from the Corps within 45 days, 
the applicant must still wait for 
notification from the Corps. 
(e) Prospective permittees 
should be aware that section 
110k of the NHPA (54 U.S.C. 
306113) prevents the Corps 
from granting a permit or other 
assistance to an applicant who, 
with intent to avoid the 
requirements of section 106 of 
the NHPA, has intentionally 
significantly adversely affected 
a historic property to which the 
permit would relate, or having 
legal power to prevent it, 
allowed such significant adverse 
effect to occur, unless the 
Corps, after consultation with 
the Advisory Council on Historic 
Preservation (ACHP), 
determines that circumstances 
justify granting such assistance 
despite the adverse effect 
created or permitted by the 
applicant. If circumstances 
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justify granting the assistance, 
the Corps is required to notify 
the ACHP and provide 
documentation specifying the 
circumstances, the degree of 
damage to the integrity of any 
historic properties affected, and 
proposed mitigation. This 
documentation must include 
any views obtained from the 
applicant, SHPO/THPO, 
appropriate Indian tribes if the 
undertaking occurs on or affects 
historic properties on tribal 
lands or affects properties of 
interest to those tribes, and 
other parties known to have a 
legitimate interest in the 
impacts to the permitted 
activity on historic properties.  
 
21. Discovery of Previously 
Unknown Remains and 
Artifacts. 
If you discover any previously 
unknown historic, cultural or 
archeological remains and 
artifacts while accomplishing 
the activity authorized by this 
permit, you must immediately 
notify the district engineer of 
what you have found, and to 
the maximum extent 
practicable, avoid construction 
activities that may affect the 
remains and artifacts until the 
required coordination has been 
completed. The district 
engineer will initiate the 
Federal, Tribal and state 
coordination required to 
determine if the items or 
remains warrant a recovery 
effort or if the site is eligible for 
listing in the National Register 
of Historic Places. 
 
22. Designated Critical 
Resource Waters.  

Critical resource waters include, 
NOAA managed marine 
sanctuaries and marine 
monuments, and National 
Estuarine Research Reserves.  
The district engineer may 
designate, after notice and 
opportunity for public 
comment, additional waters 
officially designated by a state 
as having particular 
environmental or ecological 
significance, such as 
outstanding national resource 
waters or state natural heritage 
sites. The district engineer may 
also designate additional critical 
resource waters after notice 
and opportunity for public 
comment. 
(a) Discharges of dredged or fill 
material into waters of the 
United States are not 
authorized by NWPs 7, 12, 14, 
16, 17, 21, 29, 31, 35, 39, 40, 42, 
43, 44, 49, 50, 51, and 52 for 
any activity within, or directly  
affecting, critical resource 
waters, including wetlands 
adjacent to such waters. 
(b) For NWPs 3, 8, 10, 13, 15, 
18, 19, 22, 23, 25, 27, 28, 30, 33, 
34, 36, 37, 38, and 54, 
notification is required in 
accordance with general 
condition 32, for any activity 
proposed in the designated 
critical resource waters 
including wetlands adjacent to 
those waters. The district 
engineer may authorize 
activities under these NWPs 
only after it is determined that 
the impacts to the critical 
resource waters will be no more 
than minimal.  
 
23. Mitigation.  

The district engineer will 
consider the following factors 
when determining appropriate 
and practicable mitigation 
necessary to ensure that the 
individual and cumulative 
adverse environmental effects 
are no more than minimal: 
(a) The activity must be 
designed and constructed to 
avoid and minimize adverse 
effects, both temporary and 
permanent, to waters of the 
United States to the maximum 
extent practicable at the project 
site (i.e., on site). 
(b) Mitigation in all its forms 
(avoiding, minimizing, rectifying, 
reducing, or compensating for 
resource losses) will be required 
to the extent necessary to 
ensure that the individual and 
cumulative adverse 
environmental effects are no 
more than minimal. 
(c) Compensatory mitigation at 
a minimum one-for-one ratio 
will be required for all wetland 
losses that exceed 1⁄10-acre 
and require pre- construction 
notification, unless the district 
engineer determines in writing 
that either some other form of 
mitigation would be more 
environmentally appropriate or 
the adverse environmental 
effects of the proposed activity 
are no more than minimal, and 
provides an activity-specific 
waiver of this requirement. For 
wetland losses of 1⁄10-acre or 
less that require pre- 
construction notification, the 
district engineer may determine 
on a case-by- case basis that 
compensatory mitigation is 
required to ensure that the 
activity results in only minimal 
adverse environmental effects.     
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(d) For losses of streams or 
other open waters that require 
pre-construction notification, 
the district engineer may 
require compensatory 
mitigation to ensure that the 
activity results in no more than 
minimal adverse environmental 
effects. Compensatory 
mitigation for losses of streams 
should be provided, if 
practicable, through stream 
rehabilitation, enhancement, or 
preservation, since streams are 
difficult- to-replace resources 
(see 33 CFR 332.3(e)(3)). 
(e) Compensatory mitigation 
plans for NWP activities in or 
near streams or other open 
waters will normally include a 
requirement for the restoration 
or enhancement, maintenance, 
and legal protection (e.g., 
conservation easements) of 
riparian areas next to open 
waters. In some cases, the 
restoration or 
maintenance/protection of 
riparian areas may be the only 
compensatory mitigation 
required. Restored riparian 
areas should consist of native 
species. The width of the 
required riparian area will 
address documented water 
quality or aquatic habitat loss 
concerns. Normally, the riparian 
area will be 25 to 50 feet wide 
on each side of the stream, but 
the district engineer may 
require slightly wider riparian 
areas to address documented 
water quality or habitat loss 
concerns. If it is not possible to 
restore or maintain/protect a 
riparian area on both sides of a 
stream, or if the waterbody is a 
lake or coastal waters, then 
restoring or 

maintaining/protecting a 
riparian area along a single bank 
or shoreline may be sufficient. 
Where both wetlands and open 
waters exist on the project site, 
the district engineer will 
determine the appropriate 
compensatory mitigation (e.g., 
riparian areas and/or wetlands 
compensation) based on what is 
best for the aquatic 
environment on a watershed 
basis. In cases where riparian 
areas are determined to be the 
most appropriate form of 
minimization or compensatory 
mitigation, the district engineer 
may waive or reduce the 
requirement to provide wetland 
compensatory mitigation for 
wetland losses.  
(f) Compensatory mitigation 
projects provided to offset 
losses of aquatic resources must 
comply with the applicable 
provisions of 33 CFR part 332. 
(1) The prospective permittee is 
responsible for proposing an 
appropriate compensatory 
mitigation option if 
compensatory mitigation is 
necessary to ensure that the 
activity results in no more than 
minimal adverse environmental 
effects. For the NWPs, the 
preferred mechanism for 
providing compensatory 
mitigation is mitigation bank 
credits or in-lieu fee program 
credits (see 33 CFR 332.3(b)(2) 
and (3)). However, if an 
appropriate number and type of 
mitigation bank or in-lieu 
credits are not available at the 
time the PCN is submitted to 
the district engineer, the district 
engineer may approve the use 
of permittee-responsible 
mitigation. 

(2) The amount of 
compensatory mitigation 
required by the district engineer 
must be sufficient to ensure 
that the authorized activity 
results in no more than minimal 
individual and cumulative 
adverse environmental effects 
(see 33 CFR 330.1(e)(3)). (See 
also 33 CFR 332.3(f)). 
(3) Since the likelihood of 
success is greater and the 
impacts to potentially valuable 
uplands are reduced, aquatic 
resource restoration should be 
the first compensatory 
mitigation option considered for 
permittee-responsible 
mitigation. 
(4) If permittee-responsible 
mitigation is the proposed 
option, the prospective 
permittee is responsible for 
submitting a mitigation plan. A 
conceptual or detailed 
mitigation plan may be used by 
the district engineer to make 
the decision on the NWP 
verification request, but a final 
mitigation plan that addresses 
the applicable requirements of 
33 CFR 332.4(c)(2) through (14) 
must be approved by the 
district engineer before the 
permittee begins work in waters 
of the United States, unless the 
district engineer determines 
that prior approval of the final 
mitigation plan is not 
practicable or not necessary to 
ensure timely completion of the 
required compensatory 
mitigation (see 33 CFR 
332.3(k)(3)). 
(5) If mitigation bank or in-lieu 
fee program credits are the 
proposed option, the mitigation 
plan only needs to address the 
baseline conditions at the 
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impact site and the number of 
credits to be provided. 
(6) Compensatory mitigation 
requirements (e.g., resource 
type and amount to be provided 
as compensatory mitigation, 
site protection, ecological 
performance standards, 
monitoring requirements) may 
be addressed through 
conditions added to the NWP 
authorization, instead of 
components of a compensatory 
mitigation plan (see 33 CFR 
332.4(c)(1)(ii)). 
(g) Compensatory mitigation 
will not be used to increase the 
acreage losses allowed by the 
acreage limits of the NWPs. For 
example, if an NWP has an 
acreage limit of 1⁄2-acre, it 
cannot be used to authorize any 
NWP activity resulting in the 
loss of greater than 1⁄2- acre of 
waters of the United States, 
even if compensatory mitigation 
is provided that replaces or 
restores some of the lost 
waters. However, 
compensatory mitigation can 
and should be used, as 
necessary, to ensure that an 
NWP activity already meeting 
the established acreage limits 
also satisfies the no more than 
minimal impact requirement for 
the NWPs.  
(h) Permittees may propose the 
use of mitigation banks, in-lieu 
fee programs, or permittee-
responsible mitigation. When 
developing a compensatory 
mitigation proposal, the 
permittee must consider 
appropriate and practicable 
options consistent with the 
framework at 33 CFR 332.3(b). 
For activities resulting in the 
loss of marine or estuarine 

resources, permittee- 
responsible mitigation may be 
environmentally preferable if 
there are no mitigation banks or 
in-lieu fee programs in the area 
that have marine or estuarine 
credits available for sale or 
transfer to the permittee. For 
permittee- responsible 
mitigation, the special 
conditions of the NWP 
verification must clearly 
indicate the party or parties 
responsible for the 
implementation and 
performance of the 
compensatory mitigation 
project, and, if required, its 
long-term management.  
(i) Where certain functions and 
services of waters of the United 
States are permanently 
adversely affected by a 
regulated activity, such as 
discharges of dredged or fill 
material into waters of the 
United States that will convert a 
forested or scrub-shrub wetland 
to a herbaceous wetland in a 
permanently maintained utility 
line right-of-way, mitigation 
may be required to reduce the 
adverse environmental effects 
of the activity to the no more 
than minimal level. 
 
24. Safety of Impoundment 
Structures.  
To ensure that all impoundment 
structures are safely designed, 
the district engineer may 
require non-Federal applicants 
to demonstrate that the 
structures comply with 
established state dam safety 
criteria or have been designed 
by qualified persons. The 
district engineer may also 
require documentation that the 

design has been independently 
reviewed by similarly qualified 
persons, and appropriate 
modifications made to ensure 
safety. 
 
25. Water Quality. 
 Where States and authorized 
Tribes, or EPA where applicable, 
have not previously certified 
compliance of an NWP with 
CWA Section 401, individual 401 
Water Quality Certification must 
be obtained or waived (see 33 
CFR 330.4(c)).  The district 
engineer or State or Tribe may 
require additional water quality 
management measures to 
ensure that the authorized 
activity does not result in more 
than minimal degradation of 
water quality. 
 
26. Coastal Zone Management.  
In coastal states where an NWP 
has not previously received a 
state coastal zone management 
consistency concurrence, an 
individual state coastal zone 
management consistency 
concurrence must be obtained, 
or a presumption of 
concurrence must occur (see 33 
CFR 330.4(d)). The district 
engineer or a State may require 
additional measures to ensure 
that the authorized activity is 
consistent with state coastal 
zone management 
requirements. 
 
27. Regional and Case-By-Case 
Conditions.  
The activity must comply with 
any regional conditions that 
may have been added by the 
Division Engineer (see 33 CFR 
330.4(e)) and with any case 
specific conditions added by the 
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Corps or by the state, Indian 
Tribe, or U.S. EPA in its section 
401 Water Quality Certification, 
or by the state in its Coastal 
Zone Management Act 
consistency determination. 
 
28. Use of Multiple Nationwide 
Permits.  
The use of more than one NWP 
for a single and complete 
project is prohibited, except 
when the acreage loss of waters 
of the United States authorized 
by the NWPs does not exceed 
the acreage limit of the NWP 
with the highest specified 
acreage limit.  For example, if a 
road crossing over tidal waters 
is constructed under NWP 14, 
with associated bank 
stabilization authorized by NWP 
13, the maximum acreage loss 
of waters of the United States 
for the total project cannot 
exceed 1⁄3-acre. 
 
29. Transfer of Nationwide 
Permit Verifications.  
If the permittee sells the 
property associated with a 
nationwide permit verification, 
the permittee may transfer the 
nationwide permit verification 
to the new owner by submitting 
a letter to the appropriate 
Corps district office to validate 
the transfer. A copy of the 
nationwide permit verification 
must be attached to the letter, 
and the letter must contain the 
following statement and 
signature:   
‘‘When the structures or work 
authorized by this nationwide 
permit are still in existence at 
the time the property is 
transferred, the terms and 
conditions of this nationwide 

permit, including any special 
conditions, will continue to be 
binding on the new owner(s) of 
the property.  To validate the 
transfer of this nationwide 
permit and the associated 
liabilities associated with 
compliance with its terms and 
conditions, have the transferee 
sign and date below.’’ 
________________ 
(Transferee) 
________________ 
(Date) 
 
30. Compliance Certification.  
Each permittee who receives an 
NWP verification letter from the 
Corps must provide a signed 
certification documenting 
completion of the authorized 
activity and any required 
compensatory mitigation. The 
success of any required 
permittee-responsible 
mitigation, including the 
achievement of ecological 
performance standards, will be 
addressed separately by the 
district engineer. The Corps will 
provide the permittee the 
certification document with the 
NWP verification letter. The 
certification document   will 
include: 
(a) A statement that the 
authorized work was done in 
accordance with the NWP 
authorization, including any 
general, regional, or activity-
specific conditions; 
(b) A statement that the 
implementation of any required 
compensatory mitigation was 
completed in accordance with 
the permit conditions. If credits 
from a mitigation bank or in-lieu 
fee program are used to satisfy 
the compensatory mitigation 

requirements, the certification 
must include the 
documentation required by 33 
CFR 332.3(l)(3) to confirm that 
the permittee secured the 
appropriate number and 
resource type of credits; and 
(c) The signature of the 
permittee certifying the 
completion of the work and 
mitigation. 
The completed certification 
document must be submitted to 
the district engineer within 30 
days of completion of the 
authorized activity or the 
implementation of any required 
compensatory mitigation, 
whichever occurs later. 
 
31. Activities Affecting 
Structures or Works Built by the 
United States 
If an NWP activity also requires 
permission from the Corps 
pursuant to 33 U.S.C. 408 
because it will alter or 
temporarily or permanently 
occupy or use a U.S. Army Corps 
of Engineers (USACE) federally 
authorized Civil Works project 
(a ‘‘USACE project’’), the 
prospective permittee must 
submit a pre- construction 
notification. See paragraph 
(b)(10) of general condition 32. 
An activity that requires section 
408 permission is not 
authorized by NWP until the 
appropriate Corps office issues 
the section 408 permission to 
alter, occupy, or use the USACE 
project, and the district 
engineer issues a written NWP 
verification. 
 
32. Pre-Construction 
Notification 
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(a) Timing. Where required by 
the terms of the NWP, the 
prospective permittee must 
notify the district engineer by 
submitting a pre-construction 
notification (PCN) as early as 
possible. The district engineer 
must determine if the PCN is 
complete within 30 calendar 
days of the date of receipt and, 
if the PCN is determined to be 
incomplete, notify the 
prospective permittee within 
that 30 day period to request 
the additional information 
necessary to make the PCN 
complete. The request must 
specify the information needed 
to make the PCN complete. As a 
general rule, district engineers 
will request additional 
information necessary to make 
the PCN complete only once. 
However, if the prospective 
permittee does not provide all 
of the requested information, 
then the district engineer will 
notify the prospective 
permittee that the PCN is still 
incomplete and the PCN review 
process will not commence until 
all of the requested information 
has been received by the district 
engineer. The prospective 
permittee shall not begin the 
activity until either: 
    (1) He or she is notified in 
writing by the district engineer 
that the activity may proceed 
under the NWP with any special 
conditions imposed by the 
district or division engineer; or 
    (2) 45 calendar days have 
passed from the district 
engineer’s receipt of the 
complete PCN and the 
prospective permittee has not 
received written notice from 
the district or division engineer. 

However, if the permittee was 
required to notify the Corps 
pursuant to general condition 
18 that listed species or critical 
habitat might be affected or are 
in the vicinity of the activity, or 
to notify the Corps pursuant to 
general condition 20 that the 
activity might have the potential 
to cause effects to historic 
properties, the permittee 
cannot begin the activity until 
receiving written notification 
from the Corps that there is ‘‘no 
effect’’ on listed species or ‘‘no 
potential to cause effects’’ on 
historic properties, or that any 
consultation required under 
Section 7 of the Endangered 
Species Act (see 33 CFR 
330.4(f)) and/or section 106 of 
the National Historic 
Preservation Act (see 33 CFR 
330.4(g)) has been completed. 
Also, work cannot begin under 
NWPs 21, 49, or 50 until the 
permittee has received written 
approval from the Corps. If the 
proposed activity requires a 
written waiver to exceed 
specified limits of an NWP, the 
permittee may not begin the 
activity until the district 
engineer issues the waiver. If 
the district or division engineer 
notifies the permittee in writing 
that an individual permit is 
required within 45 calendar 
days of receipt of a complete 
PCN, the permittee cannot 
begin the activity until an 
individual permit has been 
obtained. Subsequently, the 
permittee’s right to proceed 
under the NWP may be 
modified, suspended, or 
revoked only in accordance with 
the procedure set forth in 33 
CFR 330.5(d)(2).  

(b) Contents of Pre-Construction 
Notification:  The PCN must be 
in writing and include the 
following information:  
     (1) Name, address and 
telephone numbers of the 
prospective permittee; 
     (2) Location of the proposed 
activity; 
     (3) Identify the specific NWP 
or NWP(s) the prospective 
permittee wants to use to 
authorize the proposed activity;      
     (4) A description of the 
proposed activity; the activity’s 
purpose; direct and indirect 
adverse environmental effects 
the activity would cause, 
including the anticipated 
amount of loss of wetlands, 
other special aquatic sites, and 
other waters expected to result 
from the NWP activity, in acres, 
linear feet, or other appropriate 
unit of measure; a description 
of any proposed mitigation 
measures intended to reduce 
the adverse environmental 
effects caused by the proposed 
activity; and any other NWP(s), 
regional general permit(s), or 
individual permit(s) used or 
intended to be used to 
authorize any part of the 
proposed project or any related 
activity, including other 
separate and distant crossings 
for linear projects that require 
Department of the Army 
authorization but do not require 
pre-construction notification. 
The description of the proposed 
activity and any proposed 
mitigation measures should be 
sufficiently detailed to allow the 
district engineer to determine 
that the adverse environmental 
effects of the activity will be no 
more than minimal and to 
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determine the need for 
compensatory mitigation or 
other mitigation measures. For 
single and complete linear 
projects, the PCN must include 
the quantity of anticipated 
losses of wetlands, other special 
aquatic sites, and other waters 
for each single and complete 
crossing of those wetlands, 
other special aquatic sites, and 
other waters. Sketches should 
be provided when necessary to 
show that the activity complies 
with the terms of the NWP. 
(Sketches usually clarify the 
activity and when provided 
results in a quicker decision. 
Sketches should contain 
sufficient detail to provide an 
illustrative description of the 
proposed activity (e.g., a 
conceptual plan), but do not 
need to be detailed engineering 
plans);  
     (5) The PCN must include a 
delineation of wetlands, other 
special aquatic sites, and other 
waters, such as lakes and 
ponds, and perennial, 
intermittent, and ephemeral 
streams, on the project site. 
Wetland delineations must be 
prepared in accordance with 
the current method required by 
the Corps. The permittee may 
ask the Corps to delineate the 
special aquatic sites and other 
waters on the project site, but 
there may be a delay if the 
Corps does the delineation, 
especially if the project site is 
large or contains many 
wetlands, other special aquatic 
sites, and other waters. 
Furthermore, the 45 day period 
will not start until the 
delineation has been submitted 

to or completed by the Corps, 
as appropriate; 
     (6) If the proposed activity 
will result in the loss of greater 
than 1⁄10-acre of wetlands and 
a PCN is required, the 
prospective permittee must 
submit a statement describing 
how the mitigation requirement 
will be satisfied, or explaining 
why the adverse environmental 
effects are no more than 
minimal and why compensatory 
mitigation should not be 
required. As an alternative, the 
prospective permittee may 
submit a conceptual or detailed 
mitigation plan.  
    (7) For non-Federal 
permittees, if any listed species 
or designated critical habitat 
might be affected or is in the 
vicinity of the activity, or if the 
activity is located in designated 
critical habitat, the PCN must 
include the name(s) of those 
endangered or threatened 
species that might be affected 
by the proposed activity or 
utilize the designated critical 
habitat that might be affected 
by the proposed activity. For 
NWP activities that require pre-
construction notification, 
Federal permittees must 
provide documentation 
demonstrating compliance with 
the Endangered Species Act; 
    (8) For non-Federal 
permittees, if the NWP activity 
might have the potential to 
cause effects to a historic 
property listed on, determined 
to be eligible for listing on, or 
potentially eligible for listing on, 
the National Register of Historic 
Places, the PCN must state 
which historic property might 
have the potential to be 

affected by the proposed 
activity or include a vicinity map 
indicating the location of the 
historic property. For NWP 
activities that require pre-
construction notification, 
Federal permittees must 
provide documentation 
demonstrating compliance with 
section 106 of the National 
Historic Preservation Act; 
    (9) For an activity that will 
occur in a component of the 
National Wild and Scenic River 
System, or in a river officially 
designated by Congress as a 
‘‘study river’’ for possible 
inclusion in the system while 
the river is in an official study 
status, the PCN must identify 
the Wild and Scenic River or the 
‘‘study river’’ (see general 
condition 16); and  
    (10) For an activity that 
requires permission from the 
Corps pursuant to 33 U.S.C. 408 
because it will alter or 
temporarily or permanently 
occupy or use a U.S. Army Corps 
of Engineers federally 
authorized civil works project, 
the pre-construction 
notification must include a 
statement confirming that the 
project proponent has 
submitted a written request for 
section 408 permission from the 
Corps office having jurisdiction 
over that USACE project. 
(c) Form of Pre-Construction 
Notification: The standard 
individual permit application 
form (Form ENG 4345) may be 
used, but the completed 
application form must clearly 
indicate that it is an NWP PCN 
and must include all of the 
applicable information required 
in paragraphs (b)(1) through 
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(10) of this general condition. A 
letter containing the required 
information may also be used. 
Applicants may provide 
electronic files of PCNs and 
supporting materials if the 
district engineer has established 
tools and procedures for 
electronic submittals.  
(d) Agency Coordination:  
    (1) The district engineer will 
consider any comments from 
Federal and state agencies 
concerning the proposed 
activity’s compliance with the 
terms and conditions of the 
NWPs and the need for 
mitigation to reduce the 
activity’s adverse environmental 
effects so that they are no more 
than minimal.      
    (2) Agency coordination is 
required for: (i) All NWP 
activities that require pre-
construction notification and 
result in the loss of greater than 
1⁄2-acre of waters of the United 
States; (ii) NWP 21, 29, 39, 40, 
42, 43, 44, 50, 51, and 52 
activities that require pre-
construction notification and 
will result in the loss of greater 
than 300 linear feet of stream 
bed; (iii) NWP 13 activities in 
excess of 500 linear feet, fills 
greater than one cubic yard per 
running foot, or involve 
discharges of dredged or fill 
material into special aquatic 
sites; and (iv) NWP 54 activities 
in excess of 500 linear feet, or 
that extend into the waterbody 
more than 30 feet from the 
mean low water line in tidal 

waters or the ordinary high 
water mark in the Great Lakes.  
     (3) When agency 
coordination is required, the 
district engineer will 
immediately provide (e.g., via 
email, facsimile transmission, 
overnight mail, or other 
expeditious manner) a copy of 
the complete PCN to the 
appropriate Federal or state 
offices (FWS, state natural 
resource or water quality 
agency, EPA, and, if 
appropriate, the NMFS). With 
the exception of NWP 37, these 
agencies will have 10 calendar 
days from the date the material 
is transmitted to notify the 
district engineer via telephone, 
facsimile transmission, or email 
that they intend to provide 
substantive, site-specific 
comments. The comments must 
explain why the agency believes 
the adverse environmental 
effects will be more than 
minimal. If so contacted by an 
agency, the district engineer will 
wait an additional 15 calendar 
days before making a decision 
on the pre- construction 
notification. The district 
engineer will fully consider 
agency comments received 
within the specified time frame 
concerning the proposed 
activity’s compliance with the 
terms and conditions of the 
NWPs, including the need for 
mitigation to ensure the net 
adverse environmental effects 
of the proposed activity are no 
more than minimal. The district 

engineer will provide no 
response to the resource 
agency, except as provided 
below. The district engineer will 
indicate in the administrative 
record associated with each 
pre-construction notification 
that the resource agencies’ 
concerns were considered. For 
NWP 37, the emergency 
watershed protection and 
rehabilitation activity may 
proceed immediately in cases 
where there is an unacceptable 
hazard to life or a significant 
loss of property or economic 
hardship will occur. The district 
engineer will consider any 
comments received to decide 
whether the NWP 37 
authorization should be 
modified, suspended, or 
revoked in accordance with the 
procedures at 33 CFR 330.5. 
     (4) In cases of where the 
prospective permittee is not a 
Federal agency, the district 
engineer will provide a response 
to NMFS within 30 calendar 
days of receipt of any Essential 
Fish Habitat conservation 
recommendations, as required 
by section 305(b)(4)(B) of the 
Magnuson-Stevens Fishery 
Conservation and Management 
Act. 
     (5) Applicants are 
encouraged to provide the 
Corps with either electronic files 
or multiple copies of pre- 
construction notifications to 
expedite agency coordination. 
 

 

Federal Register / Vol. 77, No. 34 / Friday, January 6, 2017 / Rules and Regulations 

 
 



[16] 
 

FURTHER INFORMATION  
1.  District Engineers have authority to determine if an activity complies with the terms and conditions of an NWP. 
2. NWPs do not obviate the need to obtain other federal, state, or local permits, approvals, or authorizations 

required by law. 
3.  NWPs do not grant any property rights or exclusive privileges. 
4.  NWPs do not authorize any injury to the property or rights of others. 
5.  NWPs do not authorize interference with any existing or proposed Federal project (see general condition 31). 

 

DEFINITIONS  
Best management practices (BMPs):  Policies, practices, procedures, or structures implemented to mitigate the adverse 
environmental effects on surface water quality resulting from development. BMPs are categorized as structural or non-
structural.  
Compensatory mitigation: The restoration, establishment (creation), enhancement, or preservation of aquatic resources 
for the purpose of compensating for unavoidable adverse impacts which remain after all appropriate and practicable 
avoidance and minimization has been achieved.  
Currently serviceable: Useable as is or with some maintenance, but not so degraded as to essentially require reconstruction.  
Discharge: The term ‘‘discharge’’ means any discharge of dredged or fill material into waters of the United States. 
Enhancement: The manipulation of the physical, chemical, or biological characteristics of an aquatic resource to heighten, 
intensify, or improve a specific aquatic resource function(s). Enhancement results in the gain of selected aquatic resource 
function(s), but may also lead to a decline in other aquatic resource function(s). Enhancement does not result in a gain in 
aquatic resource area.  
Ephemeral stream: An ephemeral stream has flowing water only during, and for a short duration after, precipitation events 
in a typical year. Ephemeral stream beds are located above the water table year-round. Groundwater is not a source of 
water for the stream. Runoff from rainfall is the primary source of water for stream flow.  
Establishment (creation): The manipulation of the physical, chemical or biological characteristics present to develop an 
aquatic resource that did not previously exist at an upland site. Establishment results in a gain in aquatic resource area.  
Historic Property: Any prehistoric or historic district, site (including archaeological site), building, structure, or other object 
included in, or eligible for inclusion in, the National Register of Historic Places maintained by the Secretary of the Interior. 
This term includes artifacts, records, and remains that are related to and located within such properties. The term includes 
properties of traditional religious and cultural importance to an Indian tribe or Native Hawaiian organization and that meet 
the National Register criteria (36 CFR part 60).  
Independent utility: A test to determine what constitutes a single and complete project in the Corps Regulatory Program. A 
project is considered to have independent utility if it would be constructed absent the construction of other projects in the 
project area. Portions of a multi-phase project that depend upon other phases of the project do not have independent 
utility. Phases of a project that would be constructed even if the other phases were not built can be considered as separate 
single and complete projects with independent utility.  
Intermittent stream: An intermittent stream has flowing water during certain times of the year, when groundwater 
provides water for stream flow. During dry periods, intermittent streams may not have flowing water. Runoff from rainfall 
is a supplemental source of water for stream flow.  
Loss of waters of the United States: Waters of the United States that are permanently adversely affected by filling, flooding, 
excavation, or drainage because of the regulated activity. Permanent adverse effects include permanent discharges of 
dredged or fill material that change an aquatic area to dry land, increase the bottom elevation of a waterbody, or change 
the use of a waterbody. The acreage of loss of waters of the United States is a threshold measurement of the impact to 
jurisdictional waters for determining whether a project may qualify for an NWP; it is not a net threshold that is calculated 
after considering compensatory mitigation that may be used to offset losses of aquatic functions and services. The loss of 
stream bed includes the acres or linear feet of stream bed that is filled or excavated as a result of the regulated activity. 
Waters of the United States temporarily filled, flooded, excavated, or drained, but restored to pre-construction contours 
and elevations after construction, are not included in the measurement of loss of waters of the United States. Impacts 
resulting from activities that do not require Department of the Army authorization, such as activities eligible for exemptions 
under Section 404(f) of the Clean Water Act are not considered when calculating the loss of waters of the United States.  
Non-tidal wetland: A non-tidal wetland is a wetland that is not subject to the ebb and flow of tidal waters. The definition 
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of a wetland can be found at 33 CFR part 328.3(c)(4). Non-tidal wetlands contiguous to tidal waters are located landward 
of the high tide line (i.e., spring high tide line).  
Open water: For purposes of the NWPs, an open water is any area that in a year with normal patterns of precipitation has 
water flowing or standing above ground to the extent that an ordinary high water mark can be determined. Aquatic 
vegetation within the area of flowing or standing water is either non-emergent, sparse, or absent. Vegetated shallows are 
considered to be open waters. Examples of ‘‘open waters’’ include rivers, streams, lakes, and ponds.  
Ordinary High Water Mark: An ordinary high water mark is a line on the shore established by the fluctuations of water and 
indicated by physical characteristics, or by other appropriate means that consider the characteristics of the surrounding 
areas (see 33 CFR part 328.3(c)(6)).  
Perennial stream: A perennial stream has flowing water year-round during a typical year. The water table is located above 
the stream bed for most of the year. Groundwater is the primary source of water for stream flow. Runoff from rainfall is a 
supplemental source of water for stream flow.  
Practicable: Available and capable of being done after taking into consideration cost, existing technology, and logistics in 
light of overall project purposes.  
Pre-construction notification: A request submitted by the project proponent to the Corps for confirmation that a particular 
activity is authorized by nationwide permit. The request may be a permit application, letter, or similar document that 
includes information about the proposed work and its anticipated environmental effects. Pre-construction notification may 
be required by the terms and conditions of a nationwide permit, or by regional conditions. A pre-construction notification 
may be voluntarily submitted in cases where pre-construction notification is not required and the project proponent wants 
confirmation that the activity is authorized by nationwide permit.  
Preservation: The removal of a threat to, or preventing the decline of, aquatic resources by an action in or near those 
aquatic resources. This term includes activities commonly associated with the protection and maintenance of aquatic 
resources through the implementation of appropriate legal and physical mechanisms. Preservation does not result in a gain 
of aquatic resource area or functions.  
Re-establishment: The manipulation of the physical, chemical, or biological characteristics of a site with the goal of 
returning natural/historic functions to a former aquatic resource. Re-establishment results in rebuilding a former aquatic 
resource and results in a gain in aquatic resource area.  
Rehabilitation: The manipulation of the physical, chemical, or biological characteristics of a site with the goal of repairing 
natural/historic functions to a degraded aquatic resource. Rehabilitation results in a gain in aquatic resource function, but 
does not result in a gain in aquatic resource area.  
Restoration: The manipulation of the physical, chemical, or biological characteristics of a site with the goal of returning 
natural/historic functions to a former or degraded aquatic resource. For the purpose of tracking net gains in aquatic 
resource area, restoration is divided into two categories: Re-establishment and rehabilitation.  
Riffle and pool complex: Riffle and pool complexes are special aquatic sites under the 404(b)(1) Guidelines. Riffle and pool 
complexes sometimes characterize steep gradient sections of streams. Such stream sections are recognizable by their 
hydraulic characteristics. The rapid movement of water over a course substrate in riffles results in a rough flow, a turbulent 
surface, and high dissolved oxygen levels in the water. Pools are deeper areas associated with riffles. A slower stream 
velocity, a streaming flow, a smooth surface, and a finer substrate characterize pools.  
Riparian areas: Riparian areas are lands nect to streams, lakes, and estuarine-marine shorelines. Riparian areas are 
transitional between terrestrial and aquatic ecosystems, through which surface and subsurface hydrology connects 
waterbodies with their adjacent uplands. Riparian areas provide a variety of ecological functions and services and help 
improve or maintain local water quality. (See general condition 20.)  
Shellfish seeding: The placement of shellfish seed and/or suitable substrate to increase shellfish production. Shellfish seed 
consists of immature individual shellfish or individual shellfish attached to shells or shell fragments (i.e., spat on shell). 
Suitable substrate may consist of shellfish shells, shell fragments, or other appropriate materials placed into waters for 
shellfish habitat.  
Single and complete project: The term ‘‘single and complete project’’ is defined at 33 CFR part 330.2(i) as the total project 
proposed or accomplished by one owner/developer or partnership or other association of owners/developers. A single and 
complete project must have independent utility (see definition). For linear projects, a ‘‘single and complete project’’ is all 
crossings of a single water of the United States (i.e., a single waterbody) at a specific location. For linear projects crossing a 
single waterbody several times at separate and distant locations, each crossing is considered a single and complete project. 
However, individual channels in a braided stream or river, or individual arms of a large, irregularly shaped wetland or lake, 
etc., are not separate waterbodies, and crossings of such features cannot be considered separately.  
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Stormwater management: Stormwater management is the mechanism for controlling stormwater runoff for the purposes 
of reducing downstream erosion, water quality degradation, and flooding and mitigating the adverse effects of changes in 
land use on the aquatic environment.  
Stormwater management facilities: Stormwater management facilities are those facilities, including but not limited to, 
stormwater retention and detention ponds and best management practices, which retain water for a period of time to 
control runoff and/or improve the quality (i.e., by reducing the concentration of nutrients, sediments, hazardous 
substances and other pollutants) of stormwater runoff.  
Stream bed: The substrate of the stream channel between the ordinary high water marks. The substrate may be bedrock or 
inorganic particles that range in size from clay to boulders. Wetlands contiguous to the stream bed, but outside of the 
ordinary high water marks, are not considered part of the stream bed.  
Stream channelization: The manipulation of a stream’s course, condition, capacity, or location that causes more than 
minimal interruption of normal stream processes. A channelized stream remains a water of the United States.  
Structure: An object that is arranged in a definite pattern of organization. Examples of structures include, without 
limitation, any pier, boat dock, boat ramp, wharf, dolphin, weir, boom, breakwater, bulkhead, revetment, riprap, jetty, 
artificial island, artificial reef, permanent mooring structure, power transmission line, permanently moored floating vessel, 
piling, aid to navigation, or any other manmade obstacle or obstruction.  
Tidal wetland: A tidal wetland is a wetland (i.e., water of the United States) that is inundated by tidal waters. The 
definitions of a wetland and tidal waters can be found at 33 CFR part 328.3(c)(4) and 33 CFR part 328.3(d), respectively. 
Tidal waters rise and fall in a predictable and measurable rhythm or cycle due to the gravitational pulls of the moon and 
sun. Tidal waters end where the rise and fall of the water surface can no longer be practically measured in a predictable 
rhythm due to masking by other waters, wind, or other effects. Tidal wetlands are located channelward of the high tide line, 
which is defined at 33 CFR part 328.3(c)(7).  
Vegetated shallows: Vegetated shallows are special aquatic sites under the 404(b)(1) Guidelines. They are areas that are 
permanently inundated and under normal circumstances have rooted aquatic vegetation, such as seagrasses in marine and 
estuarine systems and a variety of vascular rooted plants in freshwater systems.  

1.Waterbody: For purposes of the NWPs, a waterbody is a jurisdictional water of the United States. If a wetland is 
adjacent to a waterbody determined to be a water of the United States under 33 CFR part 328.3(a)(1)-(5), that 
waterbody and any adjacent wetlands are considered together as a single aquatic unit (see 33 CFR part 328.4(c)(2)). 
Examples of “waterbodies” include streams, rivers, lakes, ponds, and wetlands. 
 

DEFINITIONS, REGIONAL ADDITIONS 
Alkaline Wetlands: wetlands on alkaline and or saline soils found where evaporation far exceeds precipitation; sites range from sloped 
seeps and springs (most common) to drainages or pond and playa margins; flooding and saturation varies, but high groundwater is 
typical and vegetation is salt tolerant. 
REFERENCE: Cowardin, L. M., Carter, F.C Golet, and E.T. LaRoe. 1979 Classification of wetlands and deepwater habitats of the United 
States.  U.S. Fish and Wildlife Service. FWS/OBS-79/31. Washington, DC 
 
Forested Wetlands: Wetlands characterized by woody vegetation that is 6 meters tall or taller; They are located where moisture is 
relatively abundant, particularly along rivers and in the mountains and normally possess an overstory of trees and an understory of 
young trees or shrubs and an herbaceous layer. 
REFERENCE: Classification of Wetlands and Deepwater Habitats of the United States, Mr. Lewis M. Cowardin; Office of Biological 
Services; Fish & Wildlife Services; 1979 
 
Invasive Species: Species of plants not native to the ecosystem under consideration and whose introduction causes or is likely to cause 
economic or environmental harm or harm to human health. 
REFERENCE:  Executive Order No. 13112; U.S. Department of Agriculture National Invasive Species Information Center 
 
Kettle: A steep sided, usually basin or bowl shaped hole or depression, commonly without surface drainage, in glacial drift deposits, 
often containing a lake or swamp. 
REFERENCE:  Bates, Robert L. & Jackson, Julia A.; Glossary of Geology, American Geological Institute; Falls Church; 1980 
 
Native Species: Species that occurs naturally in a particular region, state, ecosystem and habitat without direct or indirect human 
actions. 
REFERENCE:  Federal Native Plant Conservation Committee; 1994 
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Peatland: Wetlands in cold and persistently saturated settings with at least 30 cm of peat accumulation: fen peatlands form on slopes 
with groundwater discharge and on floating anchored mats in kettle ponds, subalpine lakes or valley lakeshores; as peat accumulates, 
ridges or mounds may form; they often support specially adapted mosses and plants. 
REFERENCE:  Bursik, R.J. and Moseley, R.K.; Ecosystem Conservation Strategy for Idaho Panhandle Peatlands; Cooperative project 
between Idaho Panhandle National Forest and Idaho Department of Fish & Game; Conservation Data Center; Boise 28 pp plus 
Appendix; 1995 
 
Playas: Shallow, unpredictably, and temporarily flooded precipitation filled pools formed on hardpan soils with a clay or cemented 
layer, or on shallow soils over bedrock; vegetation is typically sparse and often salt tolerant, but playas may support endemic plants  
and invertebrates. 
REFERENCE: Tiner, R.W., H.C. Bergquist, G.P. DeAlessio, and M. J. Starr. 2002. Geographically Isolated Wetlands: A Preliminary 
Assessment of their Characteristics and Status in Select Areas of the United States.  U.S. Department of the Interior, Fish and Wildlife 
Service, Northeast Region, Hadley, MA. 
 
Spring-fed Wetlands: Wetlands supported by surface discharge of groundwater, often occurring on gentle to steep slopes, but also 
including upwellings in flat basins 
REFERENCE: Sada, D.W., Williams, J.E., Silvey, J.C., Halford, A., Ramakka, J., Summers, P., Lewis, L. 2001 Riparian area management. A 
guide to managing, restoring, and conserving springs in the western United States. Technical Reference 1737-17. Denver, CO: Bureau of 
Land Management. BLM/ST/ST-01/001+1737. 
 
Vernal Pools: Precipitation-filled seasonal wetlands inundated during periods when temperature is sufficient for plant growth, followed 
by a brief waterlogged-terrestrial stage and culminating in extreme desiccating soil conditions of extended duration. 
REFERENCE:  Keely, J.E. & Zedler, P.H.; Characterization and Global Distribution of Vernal Pools; Pp 1-14 in C.W. Witham, E.T. Bauder, D. 
Belk, W.R. Ferren Jr., and R. Ornduff (Editors); Ecology, Conservation, and Management of Vernal Pool Ecosystems (Proceedings from 
Conference, 1996); California Native Plant Society, Sacramento, CA; 1998. 
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DEPARTMENT OF THE ARMY 
U.S. ARMY CORPS OF ENGINEERS 

BOISE REGULATORY OFFICE 
720 EAST PARK BOULEVARD, SUITE 245 

BOISE, IDAHO  83712-7757 
 

October 25, 2024 
 
WALLA WALLA DISTRICT 
REGULATORY DIVISION 
 
SUBJECT:  NWW-2024-00429, SH-33, Multi-Modal Pathway project, Key No. 23084 
 
 
Darryl Johnson 
Teton County Public Works 
150 Courthouse Drive 
Driggs, Idaho 83422 
 
 
Dear Mr. Johnson: 
 
 We have determined that your proposed project SH-33, Multi-Modal Pathway 
project, Key No 23084 is authorized in accordance with Department of the Army (DA) 
Nationwide Permit (NWP) No. 18:  Minor Discharges. This project is located along 
State Highway 33 approximately 1.25 miles North of Driggs, Teton County, Idaho 
between mile post 139.3 and 140, within Section 23 of Township 5 North, Range 45 
East, near coordinates 43.746075º N latitude and -111.111004º W longitude. Please 
refer to File Number NWW-2024-00429 in all future correspondence with our office 
regarding this project. 
 
 Project activities include the discharge of approximately 3.19 cubic yards of back fill 
and bedding permanently impacting 0.0035 acres of PEM wetlands and 62 linear feet of 
unnamed ditches, in order to construct a multi-modal pathway consisting of 4050 linear 
feet of 10-foot-wide asphalt pathway with 2-foot shoulders. The work will entail 
excavation and/or grading and the discharge of fill with a typical section consisting of 6 
inches of 6” minus pit run, 4 inches of ¾” minus, and 3 inches of asphalt pavement.   
Additional work includes the extension of two 24-inch diameter and one 18-inch culverts 
in order to maintain flow under State Highway 33.  All work shall be done in accordance 
with the enclosed drawings, titled: SH-33 Multi-Modal Pathway, Teton County, Idaho, 
Wetland & Ordinary High-Water Exhibit; dated, 8/05/2024.  
 
 DA permit authorization is necessary because your project may involve the 
discharge of fill material into waters of the U.S. This authorization is outlined in Section 
404 of the Clean Water Act (33 U.S.C. 1344).   
 
 
 You must comply with all general, regional, and special conditions, for this 
verification letter to remain valid and to avoid possible enforcement actions. The general 
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and regional permit conditions for NWP No. 18:  Minor Discharges are attached and 
also available online 1 .  In addition, you must also comply with the special conditions 
listed below. 
 
The following Special Conditions include: 
 
Special Condition(s):  
 

a. The permittee is responsible for all work done by any contractor. Permittee shall 
ensure any contractor who performs the work is informed of and follows all the 
terms and conditions of this authorization. Permittee shall also ensure these 
terms and conditions are incorporated into engineering plans and contract 
specifications.  

 
 You must also comply with the conditions detailed in the attached Section 401 Water 
Quality Certification (WQC) issued by the Idaho Department of Environmental Quality 
(IDEQ) on December 4, 2020. If you have any questions regarding the conditions set 
forth in the WQC, please contact IDEQ directly at 208-528-2650, Idaho Falls Regional 
Office. 
 
 Nationwide Permit General Condition 30 (Compliance Certification) requires that 
every permittee who has received NWP verification must submit a signed certification 
regarding the completed work and any required mitigation. This Compliance 
Certification form is enclosed for your convenience and must be completed and 
returned to us within 30 days of your project’s completion.   
 
 This letter of authorization does not convey any property rights, or any exclusive 
privileges and does not authorize any injury to property or excuse you from compliance 
with other Federal, State, or local statutes, ordinances, regulations, or requirements 
which may affect this work. 
 
 This verification is valid until March 14, 2026, unless the NWP is modified, 
suspended or revoked.  If your project, as permitted under this NWP verification, is 
modified in any way you must contact our office prior to commencing any work 
activities. In the event that you have not completed construction of your project by 
March 14, 2026, please contact us at least 60-days prior to this date. A new application 
and verification may be required.  
 

 
1   http://www.nww.usace.army.mil/Business-With-Us/Regulatory-Division/Nationwide-Permits/ 

http://www.nww.usace.army.mil/Business-With-Us/Regulatory-Division/Nationwide-Permits/
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We actively use feedback to improve our delivery and provide you with the best 
possible service. If you would like to provide feedback, please take our online survey 2.  
If you have questions or if you would like a paper copy of the survey, please contact the 
Walla Walla District Regulatory. For more information about the Walla Walla District 
Regulatory program, you can visit us online 3 .   
 
 If you have any questions or need additional information about this permit 
authorization, you can contact Jacob Cordtz by phone at 208-433-4466, by mail at the 
address in the letterhead, or email at Jacob.W.Cordtz@usace.army.mil. For 
informational purposes, a copy of this letter has been sent to: Idaho Department of 
Environmental Quality.     
 
 
  Sincerely, 
 

         
 
  James M. Joyner 

Chief, Upper Snake and Idaho 
Panhandle Branch, Regulatory Division 

   
 
Encls 
 -Transfer of Nationwide Permit Form 
 -Compliance Certification 
 -Nationwide 18 Terms and Conditions 
 -General Water Quality Certification  
 -Drawings titled: SH-33 Multi-Modal Pathway, Teton County, Idaho, Wetland & 

Ordinary High-Water Exhibit; dated, 8/05/2024.   
   
 
 
 

 
2   https://regulatory.ops.usace.army.mil/customer-service-survey/      
3   http://www.nww.usace.army.mil/Business-With-Us/Regulatory-Division/ 

https://regulatory.ops.usace.army.mil/customer-service-survey/
http://www.nww.usace.army.mil/Business-With-Us/Regulatory-Division/


 

 

TRANSFER OF NATIONWIDE PERMIT 
 
 
 
 
When the structures or work authorized by this Nationwide Permit, NWW-2024-00429, 
SH-33, Multi-Modal Pathway project, Key No. 23084, are still in existence at the time 
the property is transferred.  The terms and conditions of this Nationwide Permit, 
including any special conditions, will continue to be binding on the new owner(s) of the 
property. To validate the transfer of this Nationwide Permit, the associated liabilities and 
compliance with the terms and conditions the transferee must sign and date below. 
 
 
 
Name of New Owner:   
 
Street Address: 
 
Mailing Address: 
 
City, State, Zip: 
 
Phone Number:   
 
 
 
 
 
 
 
 
 
Signature of TRANSFEREE  DATE 

  



 
COMPLIANCE CERTIFICATION 

® 
US Army Corps of Engineers 
Walla Walla District 
 
 
Permit Number:  NWW-2024-00429 
 
Name of Permittee:  Teton County Public Works  
 
Date of Issuance:  October 25, 2024 
 
 
Upon completion of the activity authorized by this permit and any mitigation required by 
the permit, please sign this certification and return it to the following address:   
 

U.S. Army Corps of Engineers 
Walla Walla District 
Boise Regulatory Office 
720 East Park Blvd., Suite 245 
Boise, Idaho 83712-7757  

 
Please note that your permitted activity is subject to a compliance inspection by a U.S. 
Army Corps of Engineers representative. If you fail to comply with all terms and 
conditions of this permit, the permit is subject to suspension, modification, or revocation 
and you are subject to an enforcement action by this office. 
 
 
I hereby certify that the work authorized by the above-referenced permit has been 
completed in accordance with the terms and conditions of the said permit. The required 
mitigation was also completed in accordance with the permit conditions. 
 
 
 
 

Signature of PERMITEE  DATE 
 
 
 



ITD 0654 (Rev. 2023)  itd.idaho.gov 

ITD Environmental Evaluation        v4 December 2023 
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NATIONWIDE PERMIT 18 
 

Minor Discharges: 
 
Minor discharges of dredged or fill material into all waters of the United States, provided 
the activity meets all of the following criteria: 
 
(a) The quantity of discharged dredged or fill material and the volume of area excavated 
do not exceed 25 cubic yards below the plane of the ordinary high-water mark or the 
high tide line; 
 
(b) The discharge of dredged or fill material will not cause the loss of more than 1/10- 
acre of waters of the United States; and 
 
(c) The discharge of dredged or fill material is not placed for the purpose of a stream 
diversion. 
 
Notification: The permittee must submit a pre-construction notification to the district 
engineer prior to commencing the activity if: (1) the discharge of dredged or fill material 
or the volume of area excavated exceeds 10 cubic yards below the plane of the ordinary 
high water mark or the high tide line, or (2) the discharge of dredged or fill material is in 
a special aquatic site, including wetlands. (See general condition 32.) (Authorities: 
Sections 10 and 404) 
 

 
WATER QUALITY CERTIFICATION, NWP 18: 

 
Agency responsible for administration of water quality, based on project location is 
listed below. If DENIED, then an Individual Water Quality Certification or Waiver of 
Certification is required, prior to the commencement of any work activities and/or 
issuance of a DA verification, authorization and/or permit. 
 
State of Idaho: ISSUED, with exception: IDEQ denies certification for any activities 
authorized by this NWP that may result in a discharge to an “outstanding resource 
water” 
 
Coeur d’Alene Tribal Lands: DENIED 
 
Shoshone-Bannock Tribal Lands: DENIED 
 
U.S. Environmental Protection Agency for all other Tribal Lands: ISSUED, WITH 
CONDITIONS: Any discharge authorized under this NWP must comply with EPA 
General Conditions. 
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2021/2022 Nationwide Permits 

Regional Conditions 
Walla Walla District Regulatory Division (State of Idaho) 

 
January 13, 2021 

 
The following Nationwide Permit (NWP) regional conditions are required in the state of 
Idaho and apply to all 2021/2022 NWPs 1 .  Regional conditions are established by 
individual Corps Districts to ensure projects result in no more than minimal adverse 
impacts to the aquatic environment and to address local resources concerns.  This 
document also includes regional additions to the NWP General Conditions, notification 
procedures pertaining to certain NWP’s, and regional additions to the definitions. 
 

 
REGIONAL CONDITIONS 

 
A. Watersheds Requiring Pre-Construction Notification, Specific to Anadromous Fish 

This Regional Condition applies to all 2021/2022 NWPs. 

• Pre-construction notification (PCN) will be required for the above listed nationwide 

permits in the geographic area as shown on Figure 1: Watersheds Requiring Pre-

Construction Notification, dated January 6, 2021.  

B. Vegetation Preservation and Replanting  
 

• To avoid impacts to aquatic habitat and to reduce sedimentation and erosion, 
permittee shall avoid and minimize the removal of vegetation in waters of the U.S. 
to the maximum extent practicable.  Areas subject to temporary vegetation removal 
in waters of the U.S. during construction shall be replanted with appropriate native 2  
species by the end of the first growing season, unless conditioned otherwise.  
Permittee shall avoid introducing or spreading noxious or invasive plants 3.   
 

• Replanted vegetation that does not survive the first growing season shall be 
replanted before the end of the next growing season.  Re-plantings shall continue 
to occur until desired vegetation densities are achieved.  Re-vegetation densities 
should be based on reference conditions.     

 
 

 
1  For the list of 2021/2022 Nationwide Permits please see: https://www.nww.usace.army.mil/Business-With-Us/Regulatory-
Division/Nationwide-Permits/   
2  Idaho Department of Transportation, Native Plants for Idaho Roadside Restoration and Revegetation Programs: 
https://itd.idaho.gov/wp-content/uploads/2016/06/RP171Roadside_Revegetation.pdf  
3  U.S. Department of Agriculture, Natural Resource Conservation Service Plant Database of introduced, invasive, and 
noxious plants for Idaho: https://plants.usda.gov/java/noxious?rptType=State&statefips=16. 

https://www.nww.usace.army.mil/Business-With-Us/Regulatory-Division/Nationwide-Permits/
https://www.nww.usace.army.mil/Business-With-Us/Regulatory-Division/Nationwide-Permits/
https://itd.idaho.gov/wp-content/uploads/2016/06/RP171Roadside_Revegetation.pdf
https://plants.usda.gov/java/noxious?rptType=State&statefips=16


C. De-watering & Re-watering (as applicable) 
 

• Cofferdams shall be constructed of non-erosive material such as concrete jersey 
barriers, bulk bags, water bladders, sheet pile, and other similar non-erosive devices.  
Cofferdams may not be constructed by using mechanized equipment to push 
streambed material through flowing water. 

 

• Diversion channels constructed to bypass flow around the construction site shall be 
lined with plastic, large rock, pipe or otherwise protected from erosion prior to 
releasing flows into or through the diversion channel.  

 

• Water removed from within the coffered area shall be pumped to a sediment basin or 
otherwise treated to remove suspended sediments prior to its return to the waterway. 

 

• To prevent unwanted passage of state or federally-protected fish, if present, from the 
coffered area, Water pipe intakes shall be screened with openings measuring < 3/32 
inch to prevent entrainment of fish trapped in the coffered area.  

 

• Should fish be present within the coffered areas contact your local Idaho Department 
of Fish and Game (IDFG) office prior to performing fish removal or salvage.  Fish 
shall be collected by electrofishing, seining or dip net, or otherwise removed and 
returned to the waterway upstream of the project area.  If electrofishing is used, the 
National Marine Fisheries Service (NMFS) guidelines for electrofishing should be 
followed 4 , unless conditioned otherwise. 
 

• Stream channels that have been dewatered during project construction shall be re-
watered slowly to avoid lateral and vertical erosion of the de-watered channel, 
prevent damage to recently reclaimed work areas and/or damage to permitted work. 

• Temporary stockpiles in waters of the United States shall be removed in their 

entirety so as not to form a berm or levee parallel to the stream that could confine 

flows or restrict overbank flow to the floodplain. 

 
D.   In-Water Structures and Complexes 
 

• PCN notification in accordance with General Condition 32 is required for all non-
federal applicants with activities involving gabion baskets placed below the ordinary 
high water mark. 

• Stream meanders, riffle and pool complexes, pool stream structures, rock/log barbs, 
rock J-hooks, drop structures, sills, engineered log jams or similar structures/features 
when used shall be site specifically designed by an appropriate professional with 
experience in hydrology or fluvial geomorphology.   

 
4  Guidelines for Electrofishing Waters Containing Salmonids Listed Under the Endangered Species Act (June 2000) 
http://www.westcoast fisheries.noaa.gov/publications/reference_documents/esa_refs/section4d/electro2000.pdf 

http://environment.transportation.org/pdf/programs/ph17%20esa%20final.pdfhttp:/www.westcoast/


E. Temporary Sidecasting 
 

• Materials from exploratory trenching and installation of utility lines may be 
temporarily side cast into a de-watered coffered area for up to 30 days but not 
within flowing waters.  Material from exploratory trenching and installation of utility 
lines in wetlands may be temporarily side cast for up to 30 days. 

 
F. Suitability of Sediments for Open Water Disposal and us as Fill 

 

• Sampling for determination of suitability of sediments for open water disposal or for 
use as fill, must comply with the Sediment Evaluation Framework for the Pacific 
Northwest (SEF) 5 .  

 
G. Avoidance and Minimization 
 

• In addition to information required under General Condition 32(b), the applicant shall 
include information about previous discharges of fill material into waters of the 
United States within the project area.  This is only for non-federal applicants where a 
PCN is required. 

• Discharges of dredged or fill material into waters of the U.S., including wetlands, 
to meet set back requirements are not authorized under NWP.    

 
H. Erosion Control  

 

• Erosion control blanket or fabric used in or adjacent to waters of the U.S. shall be 
comprised of biodegradable material, to ensure decomposition and reduced risk to 
fish, wildlife and public safety, unless conditioned otherwise.  If the applicant 
proposes to use materials other than as indicated above they must demonstrate how 
the use of such materials will not cause harm to fish, wildlife and public safety. 

I.  Reporting Requirement for Federal Permittees 
 

• Federal Agencies with projects that require compensatory mitigation for loss of 
waters of the U.S. and who propose to purchase credits from an approved wetland 
and/or stream mitigation bank must provide proof of purchase within 30 days of 
when the credits were purchased.  Purchase of credits from an approved mitigation 
bank must be IAW the Mitigation Banking Instrument of Record. 

 
 
 
 

 

 
5  Northwest Regional Sediment Evaluation Team (RSET) 2016. Sediment Evaluation Framework for the Pacific Northwest. 
Prepared by the RSET Agencies, July 2016, 160 pp plus appendices. http://nwd.usace.army.mil/Missions/Civil-
Works/Navigation/RSET/SEF 

http://nwd.usace.army.mil/Missions/Civil-Works/Navigation/RSET/SEF
http://nwd.usace.army.mil/Missions/Civil-Works/Navigation/RSET/SEF


REGIONAL ADDITIONS TO THE GENERAL CONDITIONS 
 
 

General Condition 4. Migratory Bird Breeding Areas.  Regional Addition: For additional 
information please contact the US Fish and Wildlife Service at the following field office 
locations: State Office (Boise) at (208) 387-5243; Northern Idaho Field Office (Spokane) at 
(509) 891-6839; or the Eastern Idaho Field Office (Chubbuck) at (208) 237-6975. 
https://www.fws.gov/idaho/promo.cfm?id= 177175802  
 
General Condition 6. Suitable Material.  Regional Addition: Erosion control blanket or fabric 
used in or adjacent to waters of the U.S. shall be comprised of biodegradable material, to 
ensure decomposition and reduced risk to fish, wildlife and public safety, unless conditioned 
otherwise.  If the applicant proposes to use materials other than as indicated above they must 
demonstrate how the use of such materials will not cause harm to fish, wildlife and public 
safety.   
 
General Condition 9. Management of Water Flows.  Regional Addition: To obtain 
information on State of Idaho definition of high water refer to Idaho Department of Water 
Resources (IDAPA 37.03.07. Rule 62.03.04.a). For culverts or bridges located in a 
community qualifying for the national flood insurance program, the minimum size culvert 
shall accommodate the 100-year flood design flow frequency (IDAPA 37.03.07. Rule 
62.03.04.c). 
 
General Condition 12. Soil Erosion and Sediment Controls.  Regional Addition: For 
additional information refer to the Idaho Department of Environmental Quality Catalog 
of Stormwater Best Management Practices for Idaho Cities and Counties, available 
online at: https://www.deq.idaho.gov/public-information/laws-guidance-and-
orders/guidance/. 
 
General Condition 18. Endangered Species.  Regional Addition: For additional information 
on ESA listed species in north Idaho please contact the US Fish and Wildlife Service 
(USFWS) Northern Idaho Field Office (Spokane) at (509) 893-8009, for all other counties 
in Idaho contact the USFWS State Office (Boise) at (208) 378-5388. 
 

General Condition 20. Historic Properties.  Regional Addition: Property is generally 
considered “historic” if it is at least 50 years old, and is not limited to buildings.  For 
additional information on the potential for cultural resources in proximity to the project site, 
contact the Idaho State Historic Preservation Office at (208) 334-3847 located in Boise, 
Idaho. 
 
 
 

 
 
 
 

https://www.fws.gov/idaho/promo.cfm?id=%20177175802
https://www.deq.idaho.gov/public-information/laws-guidance-and-orders/guidance/
https://www.deq.idaho.gov/public-information/laws-guidance-and-orders/guidance/


NOTIFICATION PROCEDURES BY THE CORPS FOR CERTAIN 
NATIONWIDE PERMITS 

 
Waivers:  For nationwide permits with a waiver provision, District coordination with Idaho 
Department of Environmental Quality (IDEQ) and Environmental Protection Agency (tribal 
lands) will be conducted prior to the District Engineer making a waiver determination to 
ensure the proposed activity is in compliance with Section 401 Water Quality Standards. 
 
Select Waters and Wetlands: The Corps will coordinate with the Idaho Department of 
Fish and Game (IDFG) for activities in the following waters and wetlands that require 
notification and are authorized by NWP: 
 

• Waters: Waters: Anadromous waters as shown on Figure 1:  Watersheds Requiring 
Pre-Construction Notification, dated January 6, 2021; Henry’s Fork of the Snake 
River and its tributaries; South Fork Snake River and its tributaries; Big Lost River 
and its tributaries upstream of the US 93 crossing; Beaver, Camas, and Medicine 
Lodge Creeks; Snake River; Blackfoot River above Blackfoot Reservoir; Portneuf 
River; Bear River; Boise River including South Fork, North Fork and Middle Fork; 
Payette River including South Fork, North Fork and Middle Fork; Coeur d’Alene 
River, including the North Fork; St. Joe River; Priest River; Kootenai River; Big 
Wood River; and Silver Creek and its tributaries. 

 
 

• Wetlands identified in Idaho Department of Fish and Game, Wetland Conservation 
Strategy as Class I, Class II and Reference Habitat Sites 6 .  
 

• Wetlands identified in the Idaho Wetland Conservation Prioritization Plan-2012 7.   
 

 
NWP 27-Aquatic Habitat Restoration, Establishment, 

and Enhancement Activities 
 

Prior to verification, the Corps will coordinate the project with the Idaho Department of Fish 
and Game for activities in perennial, fish bearing streams. 
 
 

 
6  Idaho Department of Fish and Game (IDFG) Wetland Conservation Strategies have been developed for the Henrys Fork 
Basin, Northern Idaho, Big Wood River, Southeast Idaho, East-Central Idaho and Spokane River Basin, Middle and 
Western Snake River and tributaries, and the Upper Snake River–Portneuf Drainage, Weiser River Basin, and West 
Central Mountain Valleys and adjacent wetlands. Closed basins of Beaver-Camas Creeks, Medicine Lodge Creek, 
Palouse River and lower Clearwater River sub-basins, Middle Fork and South Fork Clearwater Basins and Camas Prairie 
in northern Idaho. Refer to the internet site at: http://fishandgame.idaho.gov/content/page/wetlands-publications-idaho-
natural-heritage-program#reports 
7  Murphy, C., J. Miller and A. Schmidt. 2012. https://parksandrecreation.idaho.gov/sites/default/files/uploads/ 
documents/SCORTP/Update/Apdx%20.%20Wetlands%Priority%Plan%20(Part %20I)%Compressed1.pdf 

  
 
 

http://fishandgame.idaho.gov/content/page/wetlands-publications-idaho-natural-heritage-program%23reports
http://fishandgame.idaho.gov/content/page/wetlands-publications-idaho-natural-heritage-program%23reports
https://parksandrecreation.idaho.gov/sites/default/files/uploads/%20documents/SCORTP/Update/Apdx%20.%20Wetlands%25Priority%25Plan%20(Part%20%20I)%25Compressed1.pdf
https://parksandrecreation.idaho.gov/sites/default/files/uploads/%20documents/SCORTP/Update/Apdx%20.%20Wetlands%25Priority%25Plan%20(Part%20%20I)%25Compressed1.pdf


Figure 1 

 



2021 Nationwide Permit General Conditions 
 
 
Note: To qualify for NWP authorization, the prospective permittee must comply with the 
following general conditions, as applicable, in addition to any regional or case-specific 
conditions imposed by the division engineer or district engineer. Prospective permittees 
should contact the appropriate Corps district office to determine if regional conditions have 
been imposed on an NWP. Prospective permittees should also contact the appropriate 
Corps district office to determine the status of Clean Water Act Section 401 water quality 
certification and/or Coastal Zone Management Act consistency for an NWP. Every person 
who may wish to obtain permit authorization under one or more NWPs, or who is currently 
relying on an existing or prior permit authorization under one or more NWPs, has been 
and is on notice that all of the provisions of 33 CFR 330.1 through 330.6 apply to every 
NWP authorization. Note especially 33 CFR 330.5 relating to the modification, 
suspension, or revocation of any NWP authorization. 
 



1. Navigation 
(a) No activity may cause 
more than a minimal adverse 
effect on navigation. 

 

(b) Any safety lights and 
signals prescribed by the U.S. 
Coast Guard, through 
regulations or otherwise, 
must be installed and 
maintained at the 
permittee's expense on 
authorized facilities in 
navigable waters of the 
United States. 

 

(c) The permittee 
understands and agrees that, 
if future operations by the 
United States require the 
removal, relocation, or other 
alteration, of the structure or 
work herein authorized, or if, 
in the opinion of the 
Secretary of the Army or his 
or her authorized 
representative, said 
structure or work shall cause 
unreasonable obstruction to 
the free navigation of the 
navigable waters, the 
permittee will be required, 
upon due notice from the 
Corps of Engineers, to 
remove, relocate, or alter the 
structural work or 
obstructions caused thereby, 
without expense to the 
United States. No claim shall 
be made against the United 
States on account of any 
such removal or alteration. 

 

2. Aquatic Life Movements 
No activity may substantially 
disrupt the necessary life 

cycle movements of those 
species of aquatic life 
indigenous to the 
waterbody, including those 
species that normally 
migrate through the area, 
unless the activity's primary 
purpose is to impound 
water. All permanent and 
temporary crossings of 
waterbodies shall be suitably 
culverted, bridged, or 
otherwise designed and 
constructed to maintain low 
flows to sustain the 
movement of those aquatic 
species. If a bottomless 
culvert cannot be used, then 
the crossing should be 
designed and constructed to 
minimize adverse effects to 
aquatic life movements. 

 

3. Spawning Areas 
Activities in spawning areas 
during spawning seasons 
must be avoided to the 
maximum extent practicable. 
Activities that result in the 
physical destruction (e.g., 
through excavation, fill, or 
downstream smothering by 
substantial turbidity) of an 
important spawning area are 
not authorized. 

 
4. Migratory Bird Breeding 
Areas 
Activities in waters of the 
United States that serve as 
breeding areas for migratory 
birds must be avoided to the 
maximum extent practicable. 

 
5. Shellfish Beds 

No activity may occur in 
areas of concentrated 
shellfish populations, unless 
the activity is directly related 
to a shellfish harvesting 
activity authorized by NWPs 
4 and 48, or is a shellfish 
seeding or habitat 
restoration activity 
authorized by NWP 27. 

 

6. Suitable Material 
No activity may use 
unsuitable material (e.g., 
trash, debris, car bodies, 
asphalt, etc.). Material used 
for construction or 
discharged must be free 
from toxic pollutants in toxic 
amounts (see section 307 of 
the Clean Water Act). 

 
7. Water Supply Intakes 
No activity may occur in the 
proximity of a public water 
supply intake, except where 
the activity is for the repair 
or improvement of public 
water supply intake 
structures or adjacent bank 
stabilization. 

 

8. Adverse Effects From 
Impoundments 
If the activity creates an 
impoundment of water, 
adverse effects to the 
aquatic system due to 
accelerating the passage of 
water, and/or restricting its 
flow must be minimized to 
the maximum extent 
practicable. 



9. Management of Water 
Flows 
To the maximum extent 
practicable, the pre- 
construction course, 
condition, capacity, and 
location of open waters must 
be maintained for each 
activity, including stream 
channelization, storm water 
management activities, and 
temporary and permanent 
road crossings, except as 
provided below. The activity 
must be constructed to 
withstand expected high 
flows. The activity must not 
restrict or impede the 
passage of normal or high 
flows, unless the primary 
purpose of the activity is to 
impound water or manage 
high flows. The activity may 
alter the pre-construction 
course, condition, capacity, 
and location of open waters 
if it benefits the aquatic 
environment (e.g., stream 
restoration or relocation 
activities). 

 
10. Fills Within 100-Year 
Floodplains 
The activity must comply 
with applicable FEMA- 
approved state or local 
floodplain management 
requirements. 

 
11. Equipment 
Heavy equipment working in 
wetlands or mudflats must 
be placed on mats, or other 
measures must be taken to 
minimize soil disturbance. 

 
12. Soil Erosion and 
Sediment Controls 
Appropriate soil erosion and 
sediment controls must be 
used and maintained in 
effective operating condition 
during construction, and all 
exposed soil and other fills, 
as well as any work below 
the ordinary high water mark 
or high tide line, must be 
permanently stabilized at the 
earliest practicable date. 
Permittees are encouraged 
to perform work within 
waters of the United States 
during periods of low-flow or 
no-flow, or during low tides. 

 

13. Removal of Temporary 
Structures and Fills 
Temporary structures must 
be removed, to the 
maximum extent practicable, 
after their use has been 
discontinued. Temporary fills 
must be removed in their 
entirety and the affected 
areas returned to pre- 
construction elevations. The 
affected areas must be 
revegetated, as appropriate. 

 
14. Proper Maintenance 
Any authorized structure or 
fill shall be properly 
maintained, including 
maintenance to ensure 
public safety and compliance 
with applicable NWP general 
conditions, as well as any 
activity-specific conditions 
added by the district 

engineer to an NWP 
authorization. 

 

15. Single and Complete 
Project 
The activity must be a single 
and complete project. The 
same NWP cannot be used 
more than once for the same 
single and complete project. 

 
16. Wild and Scenic Rivers 
(a) No NWP activity may 
occur in a component of the 
National Wild and Scenic 
River System, or in a river 
officially designated by 
Congress as a “study river” 
for possible inclusion in the 
system while the river is in 
an official study status, 
unless the appropriate 
Federal agency with direct 
management responsibility 
for such river, has 
determined in writing that 
the proposed activity will not 
adversely affect the Wild and 
Scenic River designation or 
study status. 

 
(b) If a proposed NWP 
activity will occur in a 
component of the National 
Wild and Scenic River 
System, or in a river officially 
designated by Congress as a 
“study river” for possible 
inclusion in the system while 
the river is in an official study 
status, the permittee must 
submit a pre-construction 
notification (see general 
condition 32). The district 
engineer will coordinate the 
PCN with the Federal agency 



with direct management 
responsibility for that river. 
Permittees shall not begin 
the NWP activity until 
notified by the district 
engineer that the Federal 
agency with direct 
management responsibility 
for that river has determined 
in writing that the proposed 
NWP activity will not 
adversely affect the Wild and 
Scenic River designation or 
study status. 

 
(c) Information on Wild and 
Scenic Rivers may be 
obtained from the 
appropriate Federal land 
management agency 
responsible for the 
designated Wild and Scenic 
River or study river (e.g., 
National Park Service, U.S. 
Forest Service, Bureau of 
Land Management, U.S. Fish 
and Wildlife Service). 
Information on these rivers is 
also available at: 
http://www.rivers.gov/. 

 

17. Tribal Rights 
No activity or its operation 
may impair reserved tribal 
rights, including, but not 
limited to, reserved water 
rights and treaty fishing and 
hunting rights. 

 

18. Endangered Species 
(a) No activity is authorized 
under any NWP which is 
likely to directly or indirectly 
jeopardize the continued 
existence of a threatened or 
endangered species or a 

species proposed for such 
designation, as identified 
under the Federal 
Endangered Species Act 
(ESA), or which will directly 
or indirectly destroy or 
adversely modify designated 
critical habitat or critical 
habitat proposed for such 
designation. No activity is 
authorized under any NWP 
which “may affect” a listed 
species or critical habitat, 
unless ESA section 7 
consultation addressing the 
consequences of the 
proposed activity on listed 
species or critical habitat has 
been completed. See 50 CFR 
402.02 for the definition of 
“effects of the action” for the 
purposes of ESA section 7 
consultation, as well as 50 
CFR 402.17, which provides 
further explanation under 
ESA section 7 regarding 
“activities that are 
reasonably certain to occur” 
and “consequences caused 
by the proposed action.” 

 

(b) Federal agencies should 
follow their own procedures 
for complying with the 
requirements of the ESA (see 
33 CFR 330.4(f)(1)). If pre- 
construction notification is 
required for the proposed 
activity, the Federal 
permittee must provide the 
district engineer with the 
appropriate documentation 
to demonstrate compliance 
with those requirements. 
The district engineer will 
verify that the appropriate 
documentation has been 
submitted. If the appropriate 

documentation has not been 
submitted, additional ESA 
section 7 consultation may 
be necessary for the activity 
and the respective federal 
agency would be responsible 
for fulfilling its obligation 
under section 7 of the ESA. 

 
(c) Non-federal permittees 
must submit a pre- 
construction notification to 
the district engineer if any 
listed species (or species 
proposed for listing) or 
designated critical habitat (or 
critical habitat proposed 
such designation) might be 
affected or is in the vicinity 
of the activity, or if the 
activity is located in 
designated critical habitat or 
critical habitat proposed for 
such designation, and shall 
not begin work on the 
activity until notified by the 
district engineer that the 
requirements of the ESA 
have been satisfied and that 
the activity is authorized. For 
activities that might affect 
Federally-listed endangered 
or threatened species (or 
species proposed for listing) 
or designated critical habitat 
(or critical habitat proposed 
for such designation), the 
pre-construction notification 
must include the name(s) of 
the endangered or 
threatened species (or 
species proposed for listing) 
that might be affected by the 
proposed activity or that 
utilize the designated critical 
habitat (or critical habitat 
proposed for such 
designation) that might be 

http://www.rivers.gov/


affected by the proposed 
activity. The district engineer 
will determine whether the 
proposed activity “may 
affect” or will have “no 
effect” to listed species and 
designated critical habitat 
and will notify the non- 
Federal applicant of the 
Corps’ determination within 
45 days of receipt of a 
complete pre-construction 
notification. For activities 
where the non-Federal 
applicant has identified listed 
species (or species proposed 
for listing) or designated 
critical habitat (or critical 
habitat proposed for such 
designation) that might be 
affected or is in the vicinity 
of the activity, and has so 
notified the Corps, the 
applicant shall not begin 
work until the Corps has 
provided notification that 
the proposed activity will 
have “no effect” on listed 
species (or species proposed 
for listing or designated 
critical habitat (or critical 
habitat proposed for such 
designation), or until ESA 
section 7 consultation or 
conference has been 
completed. If the non- 
Federal applicant has not 
heard back from the Corps 
within 45 days, the applicant 
must still wait for notification 
from the Corps. 

 

(d) As a result of formal or 
informal consultation or 
conference with the FWS or 
NMFS the district engineer 
may add species-specific 

permit conditions to the 
NWPs. 

 

(e) Authorization of an 
activity by an NWP does not 
authorize the “take” of a 
threatened or endangered 
species as defined under the 
ESA. In the absence of 
separate authorization (e.g., 
an ESA Section 10 Permit, a 
Biological Opinion with 
“incidental take” provisions, 
etc.) from the FWS or the 
NMFS, the Endangered 
Species Act prohibits any 
person subject to the 
jurisdiction of the United 
States to take a listed 
species, where "take" means 
to harass, harm, pursue, 
hunt, shoot, wound, kill, 
trap, capture, or collect, or to 
attempt to engage in any 
such conduct. The word 
“harm” in the definition of 
“take'' means an act which 
actually kills or injures 
wildlife. Such an act may 
include significant habitat 
modification or degradation 
where it actually kills or 
injures wildlife by 
significantly impairing 
essential behavioral 
patterns, including breeding, 
feeding or sheltering. 

 
(f) If the non-federal 
permittee has a valid ESA 
section 10(a)(1)(B) incidental 
take permit with an 
approved Habitat 
Conservation Plan for a 
project or a group of projects 
that includes the proposed 
NWP activity, the non- 
federal applicant should 

provide a copy of that ESA 
section 10(a)(1)(B) permit 
with the PCN required by 
paragraph (c) of this general 
condition. The district 
engineer will coordinate with 
the agency that issued the 
ESA section 10(a)(1)(B) 
permit to determine whether 
the proposed NWP activity 
and the associated incidental 
take were considered in the 
internal ESA section 7 
consultation conducted for 
the ESA section 10(a)(1)(B) 
permit. If that coordination 
results in concurrence from 
the agency that the 
proposed NWP activity and 
the associated incidental 
take were considered in the 
internal ESA section 7 
consultation for the ESA 
section 10(a)(1)(B) permit, 
the district engineer does 
not need to conduct a 
separate ESA section 7 
consultation for the 
proposed NWP activity. The 
district engineer will notify 
the non-federal applicant 
within 45 days of receipt of a 
complete pre-construction 
notification whether the ESA 
section 10(a)(1)(B) permit 
covers the proposed NWP 
activity or whether 
additional ESA section 7 
consultation is required. 

 

(g) Information on the 
location of threatened and 
endangered species and their 
critical habitat can be 
obtained directly from the 
offices of the FWS and NMFS 
or their world wide web 
pages at 



http://www.fws.gov/ or 
http://www.fws.gov/ipac 
and 
http://www.nmfs.noaa.gov/ 
pr/species/esa/ respectively. 

 

19. Migratory Birds and Bald 
and Golden Eagles 
The permittee is responsible 
for ensuring that an action 
authorized by an NWP 
complies with the Migratory 
Bird Treaty Act and the Bald 
and Golden Eagle Protection 
Act. The permittee is 
responsible for contacting 
the appropriate local office 
of the U.S. Fish and Wildlife 
Service to determine what 
measures, if any, are 
necessary or appropriate to 
reduce adverse effects to 
migratory birds or eagles, 
including whether "incidental 
take" permits are necessary 
and available under the 
Migratory Bird Treaty Act or 
Bald and Golden Eagle 
Protection Act for a 
particular activity. 

 

20. Historic Properties 
(a) No activity is authorized 
under any NWP which may 
have the potential to cause 
effects to properties listed, 
or eligible for listing, in the 
National Register of Historic 
Places until the requirements 
of Section 106 of the 
National Historic 
Preservation Act (NHPA) 
have been satisfied. 

 
(b) Federal permittees 
should follow their own 

procedures for complying 
with the requirements of 
section 106 of the National 
Historic Preservation Act (see 
33 CFR 330.4(g)(1)). If pre- 
construction notification is 
required for the proposed 
NWP activity, the Federal 
permittee must provide the 
district engineer with the 
appropriate documentation 
to demonstrate compliance 
with those requirements. 
The district engineer will 
verify that the appropriate 
documentation has been 
submitted. If the appropriate 
documentation is not 
submitted, then additional 
consultation under section 
106 may be necessary. The 
respective federal agency is 
responsible for fulfilling its 
obligation to comply with 
section 106. 

 

(c) Non-federal permittees 
must submit a pre- 
construction notification to 
the district engineer if the 
NWP activity might have the 
potential to cause effects to 
any historic properties listed 
on, determined to be eligible 
for listing on, or potentially 
eligible for listing on the 
National Register of Historic 
Places, including previously 
unidentified properties. For 
such activities, the pre- 
construction notification 
must state which historic 
properties might have the 
potential to be affected by 
the proposed NWP activity or 
include a vicinity map 
indicating the location of the 
historic properties or the 

potential for the presence of 
historic properties. 
Assistance regarding 
information on the location 
of, or potential for, the 
presence of historic 
properties can be sought 
from the State Historic 
Preservation Officer, Tribal 
Historic Preservation Officer, 
or designated tribal 
representative, as 
appropriate, and the 
National Register of Historic 
Places (see 33 CFR 330.4(g)). 
When reviewing pre- 
construction notifications, 
district engineers will comply 
with the current procedures 
for addressing the 
requirements of section 106 
of the National Historic 
Preservation Act. The district 
engineer shall make a 
reasonable and good faith 
effort to carry out 
appropriate identification 
efforts commensurate with 
potential impacts, which may 
include background research, 
consultation, oral history 
interviews, sample field 
investigation, and/or field 
survey. Based on the 
information submitted in the 
PCN and these identification 
efforts, the district engineer 
shall determine whether the 
proposed NWP activity has 
the potential to cause effects 
on the historic properties. 
Section 106 consultation is 
not required when the 
district engineer determines 
that the activity does not 
have the potential to cause 
effects on historic properties 
(see 36 CFR 800.3(a)). 

http://www.fws.gov/
http://www.fws.gov/ipac
http://www.nmfs.noaa.gov/


Section 106 consultation is 
required when the district 
engineer determines that the 
activity has the potential to 
cause effects on historic 
properties. The district 
engineer will conduct 
consultation with consulting 
parties identified under 36 
CFR 800.2(c) when he or she 
makes any of the following 
effect determinations for the 
purposes of section 106 of 
the NHPA: no historic 
properties affected, no 
adverse effect, or adverse 
effect. 

 

(d) Where the non-Federal 
applicant has identified 
historic properties on which 
the proposed NWP activity 
might have the potential to 
cause effects and has so 
notified the Corps, the non- 
Federal applicant shall not 
begin the activity until 
notified by the district 
engineer either that the 
activity has no potential to 
cause effects to historic 
properties or that NHPA 
section 106 consultation has 
been completed. For non- 
federal permittees, the 
district engineer will notify 
the prospective permittee 
within 45 days of receipt of a 
complete pre-construction 
notification whether NHPA 
section 106 consultation is 
required. If NHPA section 
106 consultation is required, 
the district engineer will 
notify the non-Federal 
applicant that he or she 
cannot begin the activity 
until section 106 

consultation is completed. If 
the non-Federal applicant 
has not heard back from the 
Corps within 45 days, the 
applicant must still wait for 
notification from the Corps. 

 

(e) Prospective permittees 
should be aware that section 
110k of the NHPA (54 U.S.C. 
306113) prevents the Corps 
from granting a permit or 
other assistance to an 
applicant who, with intent to 
avoid the requirements of 
section 106 of the NHPA, has 
intentionally significantly 
adversely affected a historic 
property to which the permit 
would relate, or having legal 
power to prevent it, allowed 
such significant adverse 
effect to occur, unless the 
Corps, after consultation 
with the Advisory Council on 
Historic Preservation (ACHP), 
determines that 
circumstances justify 
granting such assistance 
despite the adverse effect 
created or permitted by the 
applicant. If circumstances 
justify granting the 
assistance, the Corps is 
required to notify the ACHP 
and provide documentation 
specifying the circumstances, 
the degree of damage to the 
integrity of any historic 
properties affected, and 
proposed mitigation. This 
documentation must include 
any views obtained from the 
applicant, SHPO/THPO, 
appropriate Indian tribes if 
the undertaking occurs on or 
affects historic properties on 
tribal lands or affects 

properties of interest to 
those tribes, and other 
parties known to have a 
legitimate interest in the 
impacts to the permitted 
activity on historic 
properties. 

 
21. Discovery of Previously 
Unknown Remains and 
Artifacts 
Permittees that discover any 
previously unknown historic, 
cultural or archeological 
remains and artifacts while 
accomplishing the activity 
authorized by an NWP, they 
must immediately notify the 
district engineer of what 
they have found, and to the 
maximum extent practicable, 
avoid construction activities 
that may affect the remains 
and artifacts until the 
required coordination has 
been completed. The district 
engineer will initiate the 
Federal, Tribal, and state 
coordination required to 
determine if the items or 
remains warrant a recovery 
effort or if the site is eligible 
for listing in the National 
Register of Historic Places. 

 
22. Designated Critical 
Resource Waters 
Critical resource waters 
include, NOAA-managed 
marine sanctuaries and 
marine monuments, and 
National Estuarine Research 
Reserves. The district 
engineer may designate, 
after notice and opportunity 
for public comment, 



additional waters officially 
designated by a state as 
having particular 
environmental or ecological 
significance, such as 
outstanding national 
resource waters or state 
natural heritage sites. The 
district engineer may also 
designate additional critical 
resource waters after notice 
and opportunity for public 
comment. 

 
(a) Discharges of dredged or 
fill material into waters of 
the United States are not 
authorized by NWPs 7, 12, 
14, 16, 17, 21, 29, 31, 35, 39, 
40, 42, 43, 44, 49, 50, 51, 52, 
57 and 58 for any activity 
within, or directly affecting, 
critical resource waters, 
including wetlands adjacent 
to such waters. 

 

(b) For NWPs 3, 8, 10, 13, 15, 
18, 19, 22, 23, 25, 27, 28, 30, 
33, 34, 36, 37, 38, and 54, 
notification is required in 
accordance with general 
condition 32, for any activity 
proposed by permittees in 
the designated critical 
resource waters including 
wetlands adjacent to those 
waters. The district engineer 
may authorize activities 
under these NWPs only after 
she or he determines that 

the impacts to the critical 
resource waters will be no 
more than minimal. 

 
23. Mitigation 
The district engineer will 
consider the following 

factors when determining 
appropriate and practicable 
mitigation necessary to 
ensure that the individual 
and cumulative adverse 
environmental effects are no 
more than minimal: 

 
(a) The activity must be 
designed and constructed to 
avoid and minimize adverse 
effects, both temporary and 
permanent, to waters of the 
United States to the 
maximum extent practicable 
at the project site (i.e., on 
site). 

 
(b) Mitigation in all its forms 
(avoiding, minimizing, 
rectifying, reducing, or 
compensating for resource 
losses) will be required to 
the extent necessary to 
ensure that the individual 
and cumulative adverse 
environmental effects are no 
more than minimal. 

 
(c) Compensatory mitigation 
at a minimum one-for-one 
ratio will be required for all 
wetland losses that exceed 
1/10-acre and require pre- 
construction notification, 
unless the district engineer 
determines in writing that 
either some other form of 
mitigation would be more 
environmentally appropriate 
or the adverse 
environmental effects of the 
proposed activity are no 
more than minimal, and 
provides an activity-specific 
waiver of this requirement. 
For wetland losses of 1/10- 
acre or less that require pre- 

construction notification, the 
district engineer may 
determine on a case-by-case 
basis that compensatory 
mitigation is required to 
ensure that the activity 
results in only minimal 
adverse environmental 
effects. 

 
(d) Compensatory mitigation 
at a minimum one-for-one 
ratio will be required for all 
losses of stream bed that 
exceed 3/100-acre and 
require pre-construction 
notification, unless the 
district engineer determines 
in writing that either some 
other form of mitigation 
would be more 
environmentally appropriate 
or the adverse 
environmental effects of the 
proposed activity are no 
more than minimal, and 
provides an activity-specific 
waiver of this requirement. 
This compensatory 
mitigation requirement may 
be satisfied through the 
restoration or enhancement 
of riparian areas next to 
streams in accordance with 
paragraph (e) of this general 
condition. For losses of 
stream bed of 3/100-acre or 
less that require pre- 
construction notification, the 
district engineer may 
determine on a case-by-case 
basis that compensatory 
mitigation is required to 
ensure that the activity 
results in only minimal 
adverse environmental 
effects. Compensatory 
mitigation for losses of 



streams should be provided, 
if practicable, through 
stream rehabilitation, 
enhancement, or 
preservation, since streams 
are difficult-to-replace 
resources (see 33 CFR 
332.3(e)(3)). 

 

(e) Compensatory mitigation 
plans for NWP activities in or 
near streams or other open 
waters will normally include 
a requirement for the 
restoration or enhancement, 
maintenance, and legal 
protection (e.g., 
conservation easements) of 
riparian areas next to open 
waters. In some cases, the 
restoration or 
maintenance/protection of 
riparian areas may be the 
only compensatory 
mitigation required. If 
restoring riparian areas 
involves planting vegetation, 
only native species should be 
planted. The width of the 
required riparian area will 
address documented water 
quality or aquatic habitat loss 
concerns. Normally, the 
riparian area will be 25 to 50 
feet wide on each side of the 
stream, but the district 
engineer may require slightly 
wider riparian areas to 
address documented water 
quality or habitat loss 
concerns. If it is not possible 
to restore or 
maintain/protect a riparian 
area on both sides of a 
stream, or if the waterbody 
is a lake or coastal waters, 
then restoring or 
maintaining/protecting a 

riparian area along a single 
bank or shoreline may be 
sufficient. Where both 
wetlands and open waters 
exist on the project site, the 
district engineer will 
determine the appropriate 
compensatory mitigation 
(e.g., riparian areas and/or 
wetlands compensation) 
based on what is best for the 
aquatic environment on a 
watershed basis. In cases 
where riparian areas are 
determined to be the most 
appropriate form of 
minimization or 
compensatory mitigation, 
the district engineer may 
waive or reduce the 
requirement to provide 
wetland compensatory 
mitigation for wetland 
losses. 

 

(f) Compensatory mitigation 
projects provided to offset 
losses of aquatic resources 
must comply with the 
applicable provisions of 33 
CFR part 332. 

 
(1) The prospective 
permittee is responsible for 
proposing an appropriate 
compensatory mitigation 
option if compensatory 
mitigation is necessary to 
ensure that the activity 
results in no more than 
minimal adverse 
environmental effects. For 
the NWPs, the preferred 
mechanism for providing 
compensatory mitigation is 
mitigation bank credits or in- 
lieu fee program credits (see 
33 CFR 332.3(b)(2) and (3)). 

However, if an appropriate 
number and type of 
mitigation bank or in-lieu 
credits are not available at 
the time the PCN is 
submitted to the district 
engineer, the district 
engineer may approve the 
use of permittee-responsible 
mitigation. 

 

(2) The amount of 
compensatory mitigation 
required by the district 
engineer must be sufficient 
to ensure that the authorized 
activity results in no more 
than minimal individual and 
cumulative adverse 
environmental effects (see 
33 CFR 330.1(e)(3)). (See also 
33 CFR 332.3(f).) 

 
(3) Since the likelihood of 
success is greater and the 
impacts to potentially 
valuable uplands are 
reduced, aquatic resource 
restoration should be the 
first compensatory 
mitigation option considered 
for permittee-responsible 
mitigation. 

 
(4) If permittee-responsible 
mitigation is the proposed 
option, the prospective 
permittee is responsible for 
submitting a mitigation plan. 
A conceptual or detailed 
mitigation plan may be used 
by the district engineer to 
make the decision on the 
NWP verification request, 
but a final mitigation plan 
that addresses the applicable 
requirements of 33 CFR 
332.4(c)(2) through (14) 



must be approved by the 
district engineer before the 
permittee begins work in 
waters of the United States, 
unless the district engineer 
determines that prior 
approval of the final 
mitigation plan is not 
practicable or not necessary 
to ensure timely completion 
of the required 
compensatory mitigation 
(see 33 CFR 332.3(k)(3)). If 
permittee-responsible 
mitigation is the proposed 
option, and the proposed 
compensatory mitigation site 
is located on land in which 
another federal agency holds 
an easement, the district 
engineer will coordinate with 
that federal agency to 
determine if proposed 
compensatory mitigation 
project is compatible with 
the terms of the easement. 

 
(5) If mitigation bank or in- 
lieu fee program credits are 
the proposed option, the 
mitigation plan needs to 
address only the baseline 
conditions at the impact site 
and the number of credits to 
be provided (see 33 CFR 
332.4(c)(1)(ii)). 

 
(6) Compensatory mitigation 
requirements (e.g., resource 
type and amount to be 
provided as compensatory 
mitigation, site protection, 
ecological performance 
standards, monitoring 
requirements) may be 
addressed through 
conditions added to the NWP 
authorization, instead of 

components of a 
compensatory mitigation 
plan (see 33 CFR 
332.4(c)(1)(ii)). 

 
(g) Compensatory mitigation 
will not be used to increase 
the acreage losses allowed 
by the acreage limits of the 
NWPs. For example, if an 
NWP has an acreage limit of 
1/2-acre, it cannot be used 
to authorize any NWP 
activity resulting in the loss 
of greater than 1/2-acre of 
waters of the United States, 
even if compensatory 
mitigation is provided that 
replaces or restores some of 
the lost waters. However, 
compensatory mitigation can 
and should be used, as 
necessary, to ensure that an 
NWP activity already 
meeting the established 
acreage limits also satisfies 
the no more than minimal 
impact requirement for the 
NWPs. 

 

(h) Permittees may propose 
the use of mitigation banks, 
in-lieu fee programs, or 
permittee-responsible 
mitigation. When developing 
a compensatory mitigation 
proposal, the permittee must 
consider appropriate and 
practicable options 
consistent with the 
framework at 33 CFR 
332.3(b). For activities 
resulting in the loss of 
marine or estuarine 
resources, permittee- 
responsible mitigation may 
be environmentally 
preferable if there are no 

mitigation banks or in-lieu 
fee programs in the area that 
have marine or estuarine 
credits available for sale or 
transfer to the permittee. 
For permittee-responsible 
mitigation, the special 
conditions of the NWP 
verification must clearly 
indicate the party or parties 
responsible for the 
implementation and 
performance of the 
compensatory mitigation 
project, and, if required, its 
long-term management. 

 

(i) Where certain functions 
and services of waters of the 
United States are 
permanently adversely 
affected by a regulated 
activity, such as discharges of 
dredged or fill material into 
waters of the United States 
that will convert a forested 
or scrub-shrub wetland to a 
herbaceous wetland in a 
permanently maintained 
utility line right-of-way, 
mitigation may be required 
to reduce the adverse 
environmental effects of the 
activity to the no more than 
minimal level. 

 
24. Safety of Impoundment 
Structures 
To ensure that all 
impoundment structures are 
safely designed, the district 
engineer may require non- 
Federal applicants to 
demonstrate that the 
structures comply with 
established state or federal, 
dam safety criteria or have 



been designed by qualified 
persons. The district 
engineer may also require 
documentation that the 
design has been 
independently reviewed by 
similarly qualified persons, 
and appropriate 
modifications made to 
ensure safety. 

 
25. Water Quality 
(a) Where the certifying 
authority (state, authorized 
tribe, or EPA, as appropriate) 
has not previously certified 
compliance of an NWP with 
CWA section 401, a CWA 
section 401 water quality 
certification for the proposed 
discharge must be obtained 
or waived (see 33 CFR 
330.4(c)). If the permittee 
cannot comply with all of the 
conditions of a water quality 
certification previously 
issued by certifying authority 
for the issuance of the NWP, 
then the permittee must 
obtain a water quality 
certification or waiver for the 
proposed discharge in order 
for the activity to be 
authorized by an NWP. 

 

(b) If the NWP activity 
requires pre-construction 
notification and the 
certifying authority has not 
previously certified 
compliance of an NWP with 
CWA section 401, the 
proposed discharge is not 
authorized by an NWP until 
water quality certification is 
obtained or waived. If the 
certifying authority issues a 

water quality certification for 
the proposed discharge, the 
permittee must submit a 
copy of the certification to 
the district engineer. The 
discharge is not authorized 
by an NWP until the district 
engineer has notified the 
permittee that the water 
quality certification 
requirement has been 
satisfied by the issuance of a 
water quality certification or 
a waiver. 

 
(c) The district engineer or 
certifying authority may 
require additional water 
quality management 
measures to ensure that the 
authorized activity does not 
result in more than minimal 
degradation of water quality. 

 
26. Coastal Zone 
Management. 
In coastal states where an 
NWP has not previously 
received a state coastal zone 
management consistency 
concurrence, an individual 
state coastal zone 
management consistency 
concurrence must be 
obtained, or a presumption 
of concurrence must occur 
(see 33 CFR 330.4(d)). If the 
permittee cannot comply 
with all of the conditions of a 
coastal zone management 
consistency concurrence 
previously issued by the 
state, then the permittee 
must obtain an individual 
coastal zone management 
consistency concurrence or 
presumption of concurrence 

in order for the activity to be 
authorized by an NWP. The 
district engineer or a state 
may require additional 
measures to ensure that the 
authorized activity is 
consistent with state coastal 
zone management 
requirements. 

 
27. Regional and Case-By- 
Case Conditions 
The activity must comply 
with any regional conditions 
that may have been added 
by the Division Engineer (see 
33 CFR 330.4(e)) and with 
any case specific conditions 
added by the Corps or by the 
state, Indian Tribe, or U.S. 
EPA in its CWA section 401 
Water Quality Certification, 
or by the state in its Coastal 
Zone Management Act 
consistency determination. 

 
28. Use of Multiple 
Nationwide Permits 
The use of more than one 
NWP for a single and 
complete project is 
authorized, subject to the 
following restrictions: 

 
(a) If only one of the NWPs 
used to authorize the single 
and complete project has a 
specified acreage limit, the 
acreage loss of waters of the 
United States cannot exceed 
the acreage limit of the NWP 
with the highest specified 
acreage limit. For example, if 
a road crossing over tidal 
waters is constructed under 
NWP 14, with associated 



bank stabilization authorized 
by NWP 13, the maximum 
acreage loss of waters of the 
United States for the total 
project cannot exceed 1⁄3- 
acre. 

 

(b) If one or more of the 
NWPs used to authorize the 
single and complete project 
has specified acreage limits, 
the acreage loss of waters of 
the United States authorized 
by those NWPs cannot 
exceed their respective 
specified acreage limits. For 
example, if a commercial 
development is constructed 
under NWP 39, and the 
single and complete project 
includes the filling of an 
upland ditch authorized by 
NWP 46, the maximum 
acreage loss of waters of the 
United States for the 
commercial development 
under NWP 39 cannot 
exceed 1/2-acre, and the 
total acreage loss of waters 
of United States due to the 
NWP 39 and 46 activities 
cannot exceed 1 acre. 

 
29. Transfer of Nationwide 
Permit Verifications 
If the permittee sells the 
property associated with a 
nationwide permit 
verification, the permittee 
may transfer the nationwide 
permit verification to the 
new owner by submitting a 
letter to the appropriate 
Corps district office to 
validate the transfer. A copy 
of the nationwide permit 
verification must be attached 

to the letter, and the letter 
must contain the following 
statement and signature: 

 
“When the structures or 
work authorized by this 
nationwide permit are still in 
existence at the time the 
property is transferred, the 
terms and conditions of this 
nationwide permit, including 
any special conditions, will 
continue to be binding on 
the new owner(s) of the 
property. To validate the 
transfer of this nationwide 
permit and the associated 
liabilities associated with 
compliance with its terms 
and conditions, have the 
transferee sign and date 
below.” 

 
 
 

   
   
(Transferee) 

 
 

   
   
(Date) 

 
30. Compliance Certification 
Each permittee who receives 
an NWP verification letter 
from the Corps must provide 
a signed certification 
documenting completion of 
the authorized activity and 
implementation of any 
required compensatory 
mitigation. The success of 
any required permittee- 
responsible mitigation, 
including the achievement of 

ecological performance 
standards, will be addressed 
separately by the district 
engineer. The Corps will 
provide the permittee the 
certification document with 
the NWP verification letter. 
The certification document 
will include: 

 
(a) A statement that the 
authorized activity was done 
in accordance with the NWP 
authorization, including any 
general, regional, or activity- 
specific conditions; 

 

(b) A statement that the 
implementation of any 
required compensatory 
mitigation was completed in 
accordance with the permit 
conditions. If credits from a 
mitigation bank or in-lieu fee 
program are used to satisfy 
the compensatory mitigation 
requirements, the 
certification must include the 
documentation required by 
33 CFR 332.3(l)(3) to confirm 
that the permittee secured 
the appropriate number and 
resource type of credits; and 

 

(c) The signature of the 
permittee certifying the 
completion of the activity 
and mitigation. 

 

The completed certification 
document must be 
submitted to the district 
engineer within 30 days of 
completion of the authorized 
activity or the 
implementation of any 
required compensatory 



mitigation, whichever occurs 
later. 

 

31. Activities Affecting 
Structures or Works Built by 
the United States 
If an NWP activity also 
requires review by, or 
permission from, the Corps 
pursuant to 33 U.S.C. 408 
because it will alter or 
temporarily or permanently 
occupy or use a U.S. Army 

Corps of Engineers (USACE) 
federally authorized Civil 
Works project (a “USACE 
project”), the prospective 
permittee must submit a pre- 
construction notification. See 
paragraph (b)(10) of general 
condition 32. An activity that 
requires section 408 
permission and/or review is 
not authorized by an NWP 
until the appropriate Corps 
office issues the section 408 
permission or completes its 
review to alter, occupy, or 
use the USACE project, and 
the district engineer issues a 
written NWP verification. 

 
32. Pre-Construction 
Notification 
(a) Timing. Where required 
by the terms of the NWP, the 
prospective permittee must 
notify the district engineer 
by submitting a pre- 
construction notification 
(PCN) as early as possible. 
The district engineer must 
determine if the PCN is 
complete within 30 calendar 
days of the date of receipt 
and, if the PCN is determined 

to be incomplete, notify the 
prospective permittee within 
that 30 day period to request 
the additional information 
necessary to make the PCN 
complete. The request must 
specify the information 
needed to make the PCN 
complete. As a general rule, 
district engineers will 
request additional 
information necessary to 
make the PCN complete only 
once. However, if the 
prospective permittee does 
not provide all of the 
requested information, then 
the district engineer will 
notify the prospective 
permittee that the PCN is still 
incomplete and the PCN 
review process will not 
commence until all of the 
requested information has 
been received by the district 
engineer. The prospective 
permittee shall not begin the 
activity until either: 

 
(1) He or she is notified in 
writing by the district 
engineer that the activity 
may proceed under the NWP 
with any special conditions 
imposed by the district or 
division engineer; or 

 
(2) 45 calendar days have 
passed from the district 
engineer’s receipt of the 
complete PCN and the 
prospective permittee has 
not received written notice 
from the district or division 
engineer. However, if the 
permittee was required to 
notify the Corps pursuant to 
general condition 18 that 

listed species or critical 
habitat might be affected or 
are in the vicinity of the 
activity, or to notify the 
Corps pursuant to general 
condition 20 that the activity 
might have the potential to 
cause effects to historic 
properties, the permittee 
cannot begin the activity 
until receiving written 
notification from the Corps 
that there is “no effect” on 
listed species or “no 
potential to cause effects” on 
historic properties, or that 
any consultation required 
under Section 7 of the 
Endangered Species Act (see 
33 CFR 330.4(f)) and/or 
section 106 of the National 
Historic Preservation Act (see 
33 CFR 330.4(g)) has been 
completed. If the proposed 
activity requires a written 
waiver to exceed specified 
limits of an NWP, the 
permittee may not begin the 
activity until the district 
engineer issues the waiver. If 
the district or division 
engineer notifies the 
permittee in writing that an 
individual permit is required 
within 45 calendar days of 
receipt of a complete PCN, 
the permittee cannot begin 
the activity until an individual 
permit has been obtained. 
Subsequently, the 
permittee’s right to proceed 
under the NWP may be 
modified, suspended, or 
revoked only in accordance 
with the procedure set forth 
in 33 CFR 330.5(d)(2). 



(b) Contents of Pre- 
Construction Notification: 
The PCN must be in writing 
and include the following 
information: 

 

(1) Name, address and 
telephone numbers of the 
prospective permittee; 

 
(2) Location of the proposed 
activity; 

 
(3) Identify the specific NWP 
or NWP(s) the prospective 
permittee wants to use to 
authorize the proposed 
activity; 

 
(4) (i) A description of the 
proposed activity; the 
activity’s purpose; direct and 
indirect adverse 
environmental effects the 
activity would cause, 
including the anticipated 
amount of loss of wetlands, 
other special aquatic sites, 
and other waters expected 
to result from the NWP 
activity, in acres, linear feet, 
or other appropriate unit of 
measure; a description of 
any proposed mitigation 
measures intended to reduce 
the adverse environmental 
effects caused by the 
proposed activity; and any 
other NWP(s), regional 
general permit(s), or 
individual permit(s) used or 
intended to be used to 
authorize any part of the 
proposed project or any 
related activity, including 
other separate and distant 
crossings for linear projects 
that require Department of 

the Army authorization but 
do not require pre- 
construction notification. 
The description of the 
proposed activity and any 
proposed mitigation 
measures should be 
sufficiently detailed to allow 
the district engineer to 
determine that the adverse 
environmental effects of the 
activity will be no more than 
minimal and to determine 
the need for compensatory 
mitigation or other 
mitigation measures. 

 
(ii) For linear projects where 
one or more single and 
complete crossings require 
pre-construction notification, 
the PCN must include the 
quantity of anticipated losses 
of wetlands, other special 
aquatic sites, and other 
waters for each single and 
complete crossing of those 
wetlands, other special 
aquatic sites, and other 
waters (including those 
single and complete 
crossings authorized by an 
NWP but do not require 
PCNs). This information will 
be used by the district 
engineer to evaluate the 
cumulative adverse 
environmental effects of the 
proposed linear project, and 
does not change those non- 
PCN NWP activities into NWP 
PCNs. 

 
(iii) Sketches should be 
provided when necessary to 
show that the activity 
complies with the terms of 
the NWP. (Sketches usually 

clarify the activity and when 
provided results in a quicker 
decision. Sketches should 
contain sufficient detail to 
provide an illustrative 
description of the proposed 
activity (e.g., a conceptual 
plan), but do not need to be 
detailed engineering plans); 

 
(5) The PCN must include a 
delineation of wetlands, 
other special aquatic sites, 
and other waters, such as 
lakes and ponds, and 
perennial and intermittent 
streams, on the project site. 
Wetland delineations must 
be prepared in accordance 
with the current method 
required by the Corps. The 
permittee may ask the Corps 
to delineate the special 
aquatic sites and other 
waters on the project site, 
but there may be a delay if 
the Corps does the 
delineation, especially if the 
project site is large or 
contains many wetlands, 
other special aquatic sites, 
and other waters. 
Furthermore, the 45-day 
period will not start until the 
delineation has been 
submitted to or completed 
by the Corps, as appropriate; 

 
(6) If the proposed activity 
will result in the loss of 
greater than 1/10-acre of 
wetlands or 3/100-acre of 
stream bed and a PCN is 
required, the prospective 
permittee must submit a 
statement describing how 
the mitigation requirement 
will be satisfied, or explaining 



why the adverse 
environmental effects are no 
more than minimal and why 
compensatory mitigation 
should not be required. As an 
alternative, the prospective 
permittee may submit a 
conceptual or detailed 
mitigation plan. 

 
(7) For non-federal 
permittees, if any listed 
species (or species proposed 
for listing) or designated 
critical habitat (or critical 
habitat proposed for such 
designation) might be 
affected or is in the vicinity 
of the activity, or if the 
activity is located in 
designated critical habitat (or 
critical habitat proposed for 
such designation), the PCN 
must include the name(s) of 
those endangered or 
threatenedspecies (or 
species proposed for listing) 
that might be affected by the 
proposed activity or utilize 
the designated critical 
habitat (or critical habitat 
proposed for such 
designation) that might be 
affected by the proposed 
activity. For NWP activities 
that require pre-construction 
notification, Federal 
permittees must provide 
documentation 
demonstrating compliance 
with the Endangered Species 
Act; 

 
(8) For non-federal 
permittees, if the NWP 
activity might have the 
potential to cause effects to 
a historic property listed on, 

determined to be eligible for 
listing on, or potentially 
eligible for listing on, the 
National Register of Historic 
Places, the PCN must state 
which historic property 
might have the potential to 
be affected by the proposed 
activity or include a vicinity 
map indicating the location 
of the historic property. For 
NWP activities that require 
pre-construction notification, 
Federal permittees must 
provide documentation 
demonstrating compliance 
with section 106 of the 
National Historic 
Preservation Act; 

 
(9) For an activity that will 
occur in a component of the 
National Wild and Scenic 
River System, or in a river 
officially designated by 
Congress as a “study river” 
for possible inclusion in the 
system while the river is in 
an official study status, the 
PCN must identify the Wild 
and Scenic River or the 
“study river” (see general 
condition 16); and 

 

(10) For an NWP activity that 
requires permission from, or 
review by, the Corps 
pursuant to 33 U.S.C. 408 
because it will alter or 
temporarily or permanently 
occupy or use a U.S. Army 
Corps of Engineers federally 
authorized civil works 
project, the pre-construction 
notification must include a 
statement confirming that 
the project proponent has 
submitted a written request 

for section 408 permission 
from, or review by, the Corps 
office having jurisdiction 
over that USACE project. 

 
(c) Form of Pre-Construction 
Notification: The nationwide 
permit pre-construction 
notification form (Form ENG 
6082) should be used for 
NWP PCNs. A letter 
containing the required 
information may also be 
used. Applicants may 
provide electronic files of 
PCNs and supporting 
materials if the district 
engineer has established 
tools and procedures for 
electronic submittals. 

 

(d) Agency Coordination: (1) 
The district engineer will 
consider any comments from 
Federal and state agencies 
concerning the proposed 
activity’s compliance with 
the terms and conditions of 
the NWPs and the need for 
mitigation to reduce the 
activity’s adverse 
environmental effects so that 
they are no more than 
minimal. 

 
(2) Agency coordination is 
required for: (i) all NWP 
activities that require pre- 
construction notification and 
result in the loss of greater 
than 1/2-acre of waters of 
the United States; (ii) NWP 
13 activities in excess of 500 
linear feet, fills greater than 
one cubic yard per running 
foot, or involve discharges of 
dredged or fill material into 
special aquatic sites; and (iii) 



NWP 54 activities in excess 
of 500 linear feet, or that 
extend into the waterbody 
more than 30 feet from the 
mean low water line in tidal 
waters or the ordinary high 
water mark in the Great 
Lakes. 

 

(3) When agency 
coordination is required, the 
district engineer will 
immediately provide (e.g., 
via e-mail, facsimile 
transmission, overnight mail, 
or other expeditious manner) 
a copy of the complete PCN 
to the appropriate Federal or 
state offices (FWS, state 
natural resource or water 
quality agency, EPA, and, if 
appropriate, the NMFS). 
With the exception of NWP 
37, these agencies will have 
10 calendar days from the 
date the material is 
transmitted to notify the 
district engineer via 
telephone, facsimile 
transmission, or e-mail that 
they intend to provide 
substantive, site-specific 
comments. The comments 
must explain why the agency 
believes the adverse 
environmental effects will be 
more than minimal. If so 
contacted by an agency, the 
district engineer will wait an 
additional 15 calendar days 
before making a decision on 
the pre-construction 
notification. The district 
engineer will fully consider 
agency comments received 
within the specified time 
frame concerning the 
proposed activity’s 

compliance with the terms 
and conditions of the NWPs, 
including the need for 
mitigation to ensure that the 
net adverse environmental 
effects of the proposed 
activity are no more than 
minimal. The district 
engineer will provide no 
response to the resource 
agency, except as provided 
below. The district engineer 
will indicate in the 
administrative record 
associated with each pre- 
construction notification that 
the resource agencies’ 
concerns were considered. 
For NWP 37, the emergency 
watershed protection and 
rehabilitation activity may 
proceed immediately in 
cases where there is an 
unacceptable hazard to life 
or a significant loss of 
property or economic 
hardship will occur. The 
district engineer will consider 
any comments received to 
decide whether the NWP 37 
authorization should be 
modified, suspended, or 
revoked in accordance with 
the procedures at 33 CFR 
330.5. 

 

(4) In cases of where the 
prospective permittee is not 
a Federal agency, the district 
engineer will provide a 
response to NMFS within 30 
calendar days of receipt of 
any Essential Fish Habitat 
conservation 
recommendations, as 
required by section 
305(b)(4)(B) of the 
Magnuson-Stevens Fishery 

Conservation and 
Management Act. 

 
(5) Applicants are 
encouraged to provide the 
Corps with either electronic 
files or multiple copies of 
pre-construction 
notifications to expedite 
agency coordination. 



 

 
 
 

 
 
 
 

 
 
 

Brad Little, Governor 
Jess Byrne, Director 

1410 N Hilton Street, Boise, ID 83706 
(208) 373-0502 

December 4, 2020 

Kelly J. Urbanek, Chief 
U.S. ACOE Regulatory Division 
Walla Walla District 
720 East Park Boulevard, Suite 245 
Boise, Idaho 83712-7757 

Subject: Final §401 Water Quality Certification for 2020 Nationwide Permits in Idaho 

Dear Ms. Urbanek:  

Enclosed please find the Idaho Department of Environmental Quality (DEQ) final water quality 
certification for the 2020 Nationwide Permits in Idaho. DEQ offered a 21-day public comment 
period, beginning on November 2, 2020, and ending on November 23, 2020. 

DEQ received a single comment letter. After review of the comments received, minor 
modifications were made to the final certification in order to provide additional clarity. 

If you have any questions or concerns regarding this certification, please contact Jason Pappani 
at (208) 373-0515 or via email at jason.pappani@deq.idaho.gov. 

Sincerely, 
 
 
 
 
Mary Anne Nelson, PhD 
Surface and Wastewater Division Administrator 
 
MAN:JP:lf 
 
cc: Jason Pappani, DEQ State Office 
 DEQ Regional Administrators 
 James Joyner, ACOE Walla Walla District 
 Brent King, Idaho Attorney General’s Office 
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Idaho Department of Environmental Quality 

Final §401 Water Quality Certification 

December 4, 2020 

2020 U.S. Army Corps of Engineers §404 Nationwide Permits (NWPs) 

Pursuant to the provisions of Section 401(a)(1) of the Federal Water Pollution Control Act 
(Clean Water Act), as amended; 33 U.S.C. Section 1341(a)(1); and Idaho Code §§ 39-101 et seq. 
and 39-3601 et seq., the Idaho Department of Environmental Quality (DEQ) has authority to 
review activities receiving Section 404 dredge and fill permits and issue water quality 
certification decisions. 

Based upon its review of the proposed 2020 Nationwide Permits published in the Federal 
Register on September 15, 2020, DEQ certifies that if the permittee complies with the terms and 
conditions imposed by the permits, including the Regional Conditions set forth by the Army 
Corps of Engineers (ACOE), along with the conditions set forth in this water quality 
certification, then activities will comply with the applicable water quality requirements of 
Sections 301, 302, 303, 306, and 307 of the Clean Water Act, the Idaho Water Quality Standards 
(WQS) (IDAPA 58.01.02), and other appropriate water quality requirements of state law. 

This certification does not constitute authorization of the permitted activities by any other state 
or federal agency or private person or entity. This certification does not excuse the permit holder 
from the obligation to obtain any other necessary approvals, authorizations, or permits, including 
without limitation, the approval from the owner of a private water conveyance system, if one is 
required, to use the system in connection with the permitted activities. 

1 Antidegradation Review 

The WQS contain an antidegradation policy providing three levels of protection to water bodies 
in Idaho (IDAPA 58.01.02.051).  

 Tier I Protection. The first level of protection applies to all water bodies subject to Clean 
Water Act jurisdiction and ensures that existing uses of a water body and the level of 
water quality necessary to protect those existing uses will be maintained and protected 
(IDAPA 58.01.02.051.01; 58.01.02.052.01). Additionally, a Tier I review is performed 
for all new or reissued permits or licenses (IDAPA 58.01.02.052.07). 

 Tier II Protection. The second level of protection applies to those water bodies considered 
high quality and ensures that no lowering of water quality will be allowed unless deemed 
necessary to accommodate important economic or social development (IDAPA 
58.01.02.051.02; 58.01.02.052.08). 
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 Tier III Protection. The third level of protection applies to water bodies that have been 
designated outstanding resource waters and requires that activities not cause a lowering 
of water quality (IDAPA 58.01.02.051.03; 58.01.02.052.09). 

DEQ is employing a water body by water body approach to implementing Idaho’s 
antidegradation policy. This approach means that any water body fully supporting its beneficial 
uses will be considered high quality (IDAPA 58.01.02.052.05.a). Any water body not fully 
supporting its beneficial uses will be provided Tier I protection for that use, unless specific 
circumstances warranting Tier II protection are met (IDAPA 58.01.02.052.05.c). The most recent 
federally approved Integrated Report and supporting data are used to determine support status 
and the tier of protection (IDAPA 58.01.02.052.05).  

1.1 Pollutants of Concern 

The primary pollutant of concern, for projects permitted under the 2020 NWPs administered by 
the ACOE, is sediment. In locations where heavy metals are present due to mining activities, or 
where high concentrations of nutrients may be associated with sediments, additional 
considerations may be necessary. If the project reduces riparian vegetation, then temperature 
(thermal loading) may also be of concern.  

The procedures outlined in the Sediment Evaluation Framework for the Pacific Northwest 1  may 
be applied to assess and characterize sediment to determine the suitability of dredged material for 
unconfined aquatic placement, to determine the suitability of post dredge surfaces, and to predict 
effects on water quality during dredging (See Section 2.4 for more details).  

As part of the Section 401 water quality certification, DEQ is requiring the applicant to comply 
with various conditions to protect water quality and to meet Idaho WQS, including the criteria 
applicable to sediment. 

1.2 Receiving Water Body Level of Protection 

The ACOE NWPs authorize construction activities in waters of the United States. In Idaho, 
jurisdictional waters of the state can potentially receive discharges either directly or indirectly 
from activities authorized under the NWPs. DEQ applies a water body by water body approach 
to determine the level of antidegradation protection a water body will receive. (IDAPA 
58.01.02.052.05).   

All waters in Idaho that receive discharges from activities authorized under a NWP will receive, 
at minimum, Tier I antidegradation protection because Idaho’s Tier I antidegradation policy 
applies to all state waters (IDAPA 58.01.02.052.01). Water bodies that fully support their aquatic 
life or recreational uses are considered high quality waters and will receive Tier II 
antidegradation protection (IDAPA 58.01.02.051.02).  Because of the statewide applicability, the 
antidegradation review will assess whether the NWP permit complies with both Tier I and Tier II 
antidegradation provisions (IDAPA 58.01.02.052.03).  

Although Idaho does not currently have any Tier III designated outstanding resource waters 
(ORWs), it is possible for a water body to be designated as an ORW during the life of the NWPs. 
                                                 
1  Northwest Regional Sediment Evaluation Team (RSET). 2018. Sediment Evaluation Framework for the Pacific 
Northwest. Prepared by the RSET Agencies, May 2018, 183 pp plus appendices. 
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Because of this potential, the antidegradation review also assesses whether the permit complies 
with the outstanding resource water requirements of Idaho’s antidegradation policy (IDAPA 
58.01.02.051.03).  

To determine the support status of the receiving water body, the most recent EPA-approved 
Integrated Report, available on Idaho DEQ’s website, is to be used: 
http://www.deq.idaho.gov/water-quality/surface-water/monitoring-assessment/integrated-report/. 
(IDAPA 58.01.02.052.05). 

High quality waters are identified in Categories 1 and 2 of the Integrated Report. If a water body 
is in either Category 1 or 2, it is a Tier II water body. 

Unassessed waters are identified in Category 3 of DEQ’s Integrated Report. These waters require 
a case by case determination to be made by DEQ based on available information at the time of 
the application for permit coverage (IDAPA 58.01.02.052.05.b).  For activities occurring on 
unassessed waters under this certification, DEQ has determined that complying with the 
conditions of the NWP, the regional conditions, and this certification will ensure the provisions 
of IDAPA 58.01.02.052 are met. 

Impaired waters are identified in Categories 4 and 5 of the Integrated Report. Category 4(a) 
contains impaired waters for which a TMDL has been approved by EPA. Category 4(b) contains 
impaired waters for which controls other than a TMDL have been approved by EPA. Category 5 
contains waters which have been identified as “impaired”, for which a TMDL is needed. These 
waters are Tier I waters, for the use which is impaired. With the exception, if the aquatic life uses 
are impaired for any of these three pollutants—dissolved oxygen, pH, or temperature—and the 
biological or aquatic habitat parameters show a healthy, balanced biological community, then the 
water body shall receive Tier II protection, in addition to Tier I protection, for aquatic life uses 
(IDAPA 58.01.02.052.05.c.i).  

DEQ’s webpage also has a link to the state’s map-based Integrated Report which presents 
information from the Integrated Report in a searchable, map-based format: 
http://www.deq.idaho.gov/assistance-resources/maps-data/.  
Water bodies can be in multiple categories for different causes. If assistance is needed in using 
these tools, or if additional information/clarification regarding the support status of the receiving 
water body is desired, please feel free to contact your nearest DEQ regional office or the State 
Office (Table 1). 
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Table 1. Idaho DEQ Regional and State Office Contacts 

Regional 
Office 

Address Phone 
Number 

Email 

Boise  
1445 N. Orchard Rd., 
Boise 83706 208-373-0550 kati.carberry@deq.idaho.gov 

Coeur d’Alene 
2110 Ironwood Parkway, 
Coeur d’Alene 83814 208-769-1422 chantilly.higbee@deq.idaho.gov  

Idaho Falls 
900 N. Skyline, Suite B., 
Idaho Falls 83402 208-528-2650 troy.saffle@deq.idaho.gov  

Lewiston 
1118 “F” St.,  
Lewiston 83501 208-799-4370 sujata.connell@deq.idaho.gov  

Pocatello 
444 Hospital Way, #300 
Pocatello 83201 208-236-6160 matthew.schenk@deq.idaho.gov  

Twin Falls 
650 Addison Ave. W., 
Suite 110,  
Twin Falls 83301 

208-736-2190 
balthasar.buhidar@deq.idaho.gov 

State Office 
1410 N. Hilton Rd.,  
Boise 83706 208-373-0502 jason.pappani@deq.idaho.gov  

 
1.3 Protection and Maintenance of Existing Uses (Tier I Protection) 

A Tier I review is performed for all new or reissued permits or licenses, applies to all waters 
subject to the jurisdiction of the Clean Water Act, and requires demonstration that existing uses 
and the level of water quality necessary to protect existing uses shall be maintained and protected 
(IDAPA 58.01.02.051.01; 052.01 and 04). The numeric and narrative criteria in the WQS are set 
at levels that ensure protection of existing and designated beneficial uses.   

Water bodies not supporting existing or designated beneficial uses must be identified as water 
quality limited, and a total maximum daily load (TMDL) must be prepared for those pollutants 
causing impairment (IDAPA 58.01.02.055.02). Once a TMDL is completed, discharges of 
causative pollutants shall be consistent with the allocations in the TMDL (IDAPA 
58.01.02.055.05). Prior to the completion of a TMDL, the WQS require the application of the 
antidegradation policy and implementation provisions to maintain and protect beneficial uses 
(IDAPA 58.01.02.055.04).  

The general (non-numeric) effluent limitations in the NWPs and associated Regional Conditions 
for the ACOE Walla Walla District address best management practices (BMPs) aimed at 
minimizing impacts to the aquatic environment, especially sediment and turbidity impacts 
including: vegetation protection and restoration, de-watering requirements, erosion and sediment 
controls, soil stabilization requirements, pollution prevention measures, prohibited discharges, 
and wildlife considerations. Although the NWPs do not contain specific (numeric) effluent 
limitations for sediment or turbidity, the conditions identified in the permits and in this water 
quality certification will ensure compliance with DEQ’s water quality standards, including the 
narrative sediment criteria (IDAPA 58.01.02.200.08) and DEQ’s turbidity criteria (IDAPA 
58.01.02.250.02.e). 

In order to ensure compliance with Idaho WQS, DEQ has included a condition requiring the 
permittee(s) to comply with Idaho’s numeric turbidity criteria, developed to protect aquatic life 
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uses. The criterion states, “Turbidity shall not exceed background turbidity by more than 50 
nephelometric turbidity units (NTU) 2  instantaneously or more than 25 NTU for more than 10 
consecutive days” (IDAPA 58.01.02.250.02.e). DEQ is requiring turbidity monitoring when 
project activities result in a discharge to waters of the United States that causes a visible 
sediment plume (IDAPA 58.01.02.054.01) (See Section  2.5 for more details). 

If an approved TMDL exists for a receiving water body that requires a load reduction for a 
pollutant of concern, then the project must be consistent with the provisions of that TMDL 
(IDAPA 58.01.02.055.05). 
For authorized activities requiring a pre-construction notification (PCN), the Corps will have the 
opportunity to evaluate the NWP activities on a case by case basis to ensure that the activity will 
not cause more than a minimal adverse environmental effect, individually and cumulatively. The 
Corps has agreed to forward the verification letters to the appropriate DEQ regional office (Table 
1) for all authorized activities including the NWP activities that require a PCN. This will better 
inform DEQ of the authorized activities that are occurring throughout the state and determine if 
additional conditions will need to be implemented when the ACOE reissues the NWPs.  

1.3.1 DEQ’s Determination 

DEQ concludes that, given the nature of the activities authorized by the 2020 NWPs, such 
activities will comply with Idaho’s Tier I requirements under IDAPA 58.01.02.051.01 and 
58.01.02.052.07, provided the permitted activities are carried out in compliance with the 
limitations and associated requirements of the 2020 NWPs, Regional Conditions, and conditions 
set forth in this water quality certification.   

 
1.4 Protection of High-Quality Waters (Tier II Protection) 

Water bodies that fully support their beneficial uses are recognized as high-quality waters and 
will be provided Tier II protection in addition to Tier I protection (IDAPA 58.01.02.051.02; 
58.01.02.052.05.a). Water quality parameters applicable to existing or designated beneficial uses 
must be maintained and protected under Tier II, unless a lowering of water quality is deemed 
necessary to accommodate important economic or social development (IDAPA 58.01.02.051.02; 
58.01.02.052.08). 

The ACOE does not authorize projects with more than minimal individual and cumulative 
impacts on the aquatic environment under a NWP (33 U.S.C.A. § 1344(e)). As required by the 
National Environmental Policy Act (NEPA) the Corps has analyzed the individual and 
cumulative effects for the NWP activities. DEQ recognizes that short term changes in water 
quality may occur with respect to sediment as a result of the authorized activities, but has 
determined  that adherence to the terms and conditions imposed by the permits, including the 
Regional Conditions set forth by the Army Corps of Engineers (ACOE or Corps), along with the 
conditions set forth in this water quality certification will ensure that there are no long-term 
adverse changes to water quality or beneficial use support as a result of any activity authorized 
under this certification (IDAPA 58.01.02.052.03). As a general principle, DEQ believes 
degradation of water quality should be viewed in terms of permanent or long-term adverse 

                                                 
2 NTU is a unit of measure of the concentration of suspended particles in the water (turbidity). It is determined by 
shining a light through a sample and measuring the incident light scattered at right angles from the sample. 
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changes. Short-term or temporary reductions in water quality, if reasonable measures are taken to 
minimize them (such as the certification conditions in Section 2), may occur without triggering a 
Tier II analysis (IDAPA 58.01.02.052.03; 080.02). 

To ensure proposed regulated activities will not cause more than minimal individual and 
cumulative impacts on the aquatic environment, certain NWPs require project proponents to 
notify district engineers (in the form of a PCN) of their proposed activities prior to conducting 
regulated activities. This level of review gives the district engineer the opportunity to evaluate 
activities on a case by case basis to determine whether additional conditions or mitigation 
requirements are warranted to ensure that the proposed activity results in no more than the 
minimal individual and cumulative impacts on the aquatic environment.  

DEQ has denied certification for NWP 16, NWP 23, and NWP 53 (see Section 3.1); and for 
certain activities associated with NWP 3, NWP 12, NWP 13, NWP 14, NWP 21, NWP 29, NWP 
39, NWP 40, NWP 42, NWP 43, NWP 44, NWP 50, NWP 51, NWP 52, NWP C, NWP D, and 
NWP E (see Section 3.2). Projects seeking coverage under these NWPs will need to request 
individual certification from DEQ. DEQ will consider any additional conditions or denial of 
certification if necessary to ensure no lowering of water quality occurs for any of these projects 
proposed on Tier II water.  

Additionally, if an authorized project causes a visible sediment plume then turbidity monitoring 
is required (see Section 2.5 for more details).   

1.4.1 DEQ’s Determination 

DEQ concludes that the activities authorized by the 2020 NWPs and this certification will 
comply with Idaho’s Tier II requirements under IDAPA 58.01.02.051.02 and 58.01.02.052.08 
providing permitted activities are carried out in compliance with the limitations and associated 
requirements of the 2020 NWPs, Regional Conditions, and conditions of this water quality 
certification.  

1.5 Protection of Outstanding Resource Waters (Tier III Protection) 

Idaho’s antidegradation policy requires that the quality of outstanding resource waters (ORWs) 
be maintained and protected from the impacts of point and nonpoint source activities (IDAPA 
58.01.02.051.03). No water bodies in Idaho have been designated as ORWs to date. Because it is 
possible waters may become designated during the term of the 2020 NWPs, DEQ has evaluated 
whether the NWPs comply with the ORW antidegradation provision.  

DEQ has denied certification for any activities on any Outstanding Resource Water (ORW) (see 
Section 3) and is requiring that any activities proposed on an ORW apply for individual 
certification (see Section 2.3). 

1.5.1 DEQ’s Determination 

DEQ concludes that the activities authorized by the 2020 NWPs and this certification will 
comply with Idaho’s Tier III requirements under IDAPA 58.01.02.051.03 providing permitted 
activities are carried out in compliance with the limitations and associated requirements of the 
2020 NWPs, Regional Conditions, and conditions of this water quality certification.  
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2 Conditions Necessary to Ensure Compliance with Water 
Quality Standards or Other Appropriate Water Quality 
Requirements of State Law 
 

For all activities covered under this certification, the following conditions are necessary to ensure 
that permitted projects comply with water quality requirements. 

2.1 Design, Implementation, and Maintenance of Appropriate Best 
Management Practices  

Best Management Practices (BMPs) must be designed, implemented, and maintained by the 
permittee to fully protect and maintain the beneficial uses and ambient water quality of waters of 
the state and to prevent exceedances of WQS (IDAPA 58.01.02.350.01.a). 

BMPs must be selected and properly installed. Proper installation and operation of BMPs are 
required to ensure the provisions of IDAPA 58.01.02.052 are met. In order to ensure that BMPs 
are operating properly and to demonstrate that degradation has not occurred, the permittee must 
monitor and evaluate BMP effectiveness daily during project activities to assure that water 
quality standards are being met.  

Approved BMPs for specific activities (mining, forestry, stream channel alteration, etc.) are 
codified in IDAPA 58.01.02.350. Additionally, DEQ provides a catalog of storm water best 
management practices, available at: http://www.deq.idaho.gov/media/60184297/stormwater-
bmp-catalog.pdf. This catalog presents a variety of BMPs that can be used to control erosion and 
sediment during and after construction. Other sources of information are also available and may 
be used for selecting project appropriate BMPs. 

This condition is necessary meet the following water quality requirements: 

Control of erosion, sediment, and turbidity to maintain beneficial use support and compliance 
with the following water quality standards:  

 General Surface Water Criteria for Sediment (IDAPA 58.01.02.200.08)  

 Numeric Turbidity Criteria for Aquatic Life (IDAPA 58.01.02.250.02.e) 

 Numeric turbidity criteria for protection of domestic water supply (IDAPA 58.01.02.252.01.b) 

 Point source wastewater treatment requirements (IDAPA 58.01.02.401.02) 

2.2 TMDL Compliance 
If there is an approved or established TMDL, then the permittee must comply with the 
established loads in the TMDL. Approved TMDLs can be found on DEQ’s website 
(https://www.deq.idaho.gov/water-quality/surface-water/tmdls/table-of-sbas-tmdls/) or by 
contacting the appropriate regional office contact (Table 1). 

This condition is necessary to meet the following water quality requirements: 
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Ensure projects are consistent with waste load and load allocations established in approved 
TMDLs (IDAPA 58.01.02.055.04 and .05). 

2.3 Outstanding Resource Waters 

If waters become designated as ORWs during the term of the NWPs, a permittee proposing a 
project on an ORW must contact the appropriate DEQ regional office and apply for individual 
certification. 

This condition is necessary to meet the following water quality requirements: 

Ensure there is no lowering of water quality in any ORW as required by the Idaho 
Antidegradation Policy (IDAPA 58.01.02.051.03). 

2.4 Fill Material 

Material subject to suspension, including suspended dredge material, shall be free of easily 
suspended fine material. The fill material to be placed in waters of the United States shall be 
clean material only. If dredged material is proposed to be used as fill material and there is a 
possibility the material may be contaminated, then the permittee must apply the procedures in the 
Sediment Evaluation Framework for the Pacific Northwest (RSET, 2018) to assess and 
characterize sediment to determine the suitability of dredged material for unconfined-aquatic 
placement; determine the suitability of post dredge surfaces; and to predict effects on water 
quality during dredging.  

This condition is necessary to meet the following water quality requirements: 

Prevent suspension of fine sediment and turbidity in order to provide beneficial use support and 
compliance with the following water quality standards:  

 General Surface Water Criteria for Sediment (IDAPA 58.01.02.200.08)  

 Numeric Turbidity Criteria for Aquatic Life (IDAPA 58.01.02.250.02.e) 

 Numeric turbidity criteria for protection of domestic water supply (IDAPA 58.01.02.252.01.b) 

 Point source wastewater treatment requirements (IDAPA 58.01.02.401.02) 

Prevent suspension of hazardous, toxic, or deleterious materials or other pollutants that may be 
associated with fill material in order to ensure beneficial use support and compliance with the 
following water quality standards:  

 General Surface Water Criteria for hazardous materials (IDAPA 58.01.02.200.01), toxic 
substances (IDAPA 58.01.02.200.02), deleterious materials (IDAPA 58.01.02.200.03), excess 
nutrients (IDAPA 58.01.02.200.06), or oxygen demanding materials (IDAPA 
58.01.02.200.09) 

 Numeric toxics criteria for aquatic life and human health (IDAPA 58.01.02.210) 



Idaho Department of Environmental Quality §401 Water Quality Certification 

2020 Nationwide Permits  9 

2.5 Turbidity  

If no visible sediment plume is present, it is reasonable to assume that there is no potential 
violation of the water quality criteria for turbidity (IDAPA 58.01.02.250.02.e). Therefore, 
turbidity monitoring is only required when activities cause a visible sediment plume.  

A properly and regularly calibrated turbidimeter is required for measurements analyzed in the 
field, but grab samples may be collected and taken to a laboratory for analysis. When monitoring 
is required a sample must be taken at an undisturbed area immediately up-current from in-water 
disturbance or discharge to establish background turbidity levels. Background turbidity, 
latitude/longitude, date, and time must be recorded prior to monitoring down-current. Then a 
sample must be collected immediately down-current from the in-water disturbance or point of 
discharge and within any visible sediment plume. The turbidity, latitude/longitude, date, and time 
must be recorded for each sample. The downstream sample must be taken immediately following 
the upstream sample in order to obtain meaningful and representative results.  

Results from the down-current sampling point must be compared to the up-current or 
background level to determine whether project activities are causing an exceedance of state 
WQS. If the downstream turbidity is 50 NTUs or more greater than the upstream turbidity, then 
the project is causing an exceedance of the WQS (IDAPA 58.01.02.250.02.e).   
Any exceedance of the turbidity standard must be reported to the appropriate DEQ regional 
office (Table 1) within 24 hours.  

The following steps should be followed to ensure compliance with the turbidity standard:  

1. If a visible plume is observed, collect turbidity measurements at 1) an upstream location; 
and, 2) from within the plume, and compare the results to Idaho’s instantaneous numeric 
turbidity criterion (50 NTU over background).    

2. If turbidity in the plume is less than 50 NTU instantaneously over the background 
turbidity continue monitoring as long as the plume is visible. If turbidity exceeds 
background turbidity by more than 50 NTU instantaneously then stop all earth disturbing 
construction activities immediately and proceed to Step 3. If turbidity exceeds 
background turbidity by more than 25 NTU, or if a visible plume is observed for more 
than 10 consecutive days, then stop all earth disturbing construction activities and 
proceed to Step 3.  

3. Notify the appropriate DEQ regional office within 24 hours of any turbidity criteria 
exceedance.  Take action to address the cause of the exceedance. That may include 
inspecting the condition of project BMPs. If the BMPs are functioning to their fullest 
capability, then the permittee must modify project activities and/or BMPs to correct the 
exceedance.   

4. Earth disturbing activities may continue once turbidity readings return to within 50 NTU 
over background instantaneously; or, if turbidity has exceeded 25 NTU over background 
for more than ten consecutive days, once turbidity readings have no longer exceeded 25 
NTU over background for at least 24 consecutive hours. 
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Copies of daily logs for turbidity monitoring must be available to DEQ upon request. The report 
must describe all exceedances and subsequent actions taken, including the effectiveness of the 
action. 

This condition is necessary to meet the following water quality requirements: 

Ensure that activities do not impair beneficial uses, and ensure and document compliance with 
the following water quality standards: 

 General Surface Water Criteria for Sediment (IDAPA 58.01.02.200.08)  

 Numeric Turbidity Criteria for Aquatic Life (IDAPA 58.01.02.250.02.e) 

 Numeric turbidity criteria for protection of domestic water supply (IDAPA 58.01.02.252.01.b) 

2.6 Mixing Zones 
No mixing zones are authorized through this certification. If a mixing zone, or alternatively, a 
point of compliance, is desired, the permittee must apply for an individual certification and must 
contact the appropriate DEQ regional office (Table 1) to request authorization for a mixing zone.  

This condition is necessary to meet the following water quality requirements: 

Ensure any mixing zone is properly authorized in accordance with the Idaho Mixing Zone Policy 
(IDAPA 58.01.02.060). 

2.7 Culverts 

To prevent road surface and culvert bedding material from entering a stream, culvert crossings 
must include best management practices to retain road base and culvert bedding material. For 
perennial waters, the permittee should consider the Idaho Stream Channel Alterations rules 
(IDAPA 37.03.07). Another source of BMPs for culvert installation can be found in the Idaho 
Forest Practices Act (IDAPA 20.20.01). Examples of best management practices include, but are 
not limited to: parapets, wing walls, inlet and outlet rock armoring, compaction, suitable bedding 
material, anti-seep barriers such as bentonite clay, or other acceptable roadway retention 
systems.   

This condition is necessary to meet the following water quality requirements: 

Control of erosion, sediment, and turbidity to provide beneficial use support and compliance 
with the following water quality standards:  

 General Surface Water Criteria for Sediment (IDAPA 58.01.02.200.08)  

 Numeric Turbidity Criteria for Aquatic Life (IDAPA 58.01.02.250.02.e) 

 Numeric turbidity criteria for protection of domestic water supply (IDAPA 58.01.02.252.01.b) 

2.8 Wood Preservatives 

DEQ’s Guidance for the Use of Wood Preservatives and Preserved Wood Products In or Around 
Aquatic Environments must be considered when using treated wood materials in the aquatic 
environment.  Within this guidance document DEQ references the Best Management Practices 
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for the Use of Treated Wood in Aquatic and Wetland Environments 3 . This document provides 
recommended guidelines for the production and installation of treated wood products destined 
for use in sensitive environments. 

This condition is necessary to meet the following water quality requirements: 

Ensure that toxic chemicals are not introduced into waters and to ensure compliance with the 
following water quality standards:  

 General Surface Water Criteria for hazardous materials (IDAPA 58.01.02.200.01), toxic 
substances (IDAPA 58.01.02.200.02), and deleterious materials (IDAPA 58.01.02.200.03) 

 Numeric toxics criteria for aquatic life and human health (IDAPA 58.01.02.210) 

2.9 Reporting of Discharges Containing Hazardous Materials or 
Deleterious Materials 

All spills of hazardous material, deleterious material or petroleum products which may impact 
waters (ground and surface) of the state shall be immediately reported. Call 911 if immediate 
assistance is required to control, contain or clean up the spill.  If no assistance is needed in 
cleaning up the spill, contact the appropriate DEQ regional office in Table 2 during normal 
working hours or Idaho State Communications Center after normal working hours. If the spilled 
volume is above federal reportable quantities, contact the National Response Center.  

For immediate assistance: Call 911 

National Response Center:  (800) 424-8802 

Idaho State Communications Center: (800) 632-8000 
 
 
Table 2. Idaho DEQ regional contacts for reporting discharge or spill of hazardous or deleterious materials.  

Regional Office Toll Free Phone 
Number 

Phone Number 

Boise  888-800-3480 208-373-0550 

Coeur d’Alene 877-370-0017 208-769-1422 

Idaho Falls 800-232-4635 208-528-2650 

Lewiston 877-541-3304 208-799-4370 

Pocatello 888-655-6160 208-236-6160 

Twin Falls 800-270-1663 208-736-2190 
 

                                                 
3  Western Wood Preservers Institute, Wood Preservation Canada, Southern Pressure Treaters’ Association, and 
Southern Forest Products Association. 2011. “Best Management Practices: For the Use of Treated Wood in Aquatic 
and Wetland Environments” Vancouver, WA: Western Wood Preservers Institute.  
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This condition is necessary to meet the following water quality requirements: 

Ensure compliance with the following water quality standards: 

 Hazardous Material Spills (IDAPA 58.01.02.850) 

 Petroleum release reporting, investigation, and confirmation (IDAPA 58.01.02.851) 

 Petroleum release response and corrective action (IDAPA 58.01.02.852) 

2.10  Other Conditions 

This certification is conditioned upon the requirement that if there are material modifications of 
the NWPs or the permitted activities—including without limitation, significant changes from the 
draft NWPs to final NWPs, or significant changes to the draft Regional Conditions, then DEQ 
must re-evaluate the certification to determine compliance with Idaho WQS and to provide 
additional certification pursuant to Section 401.  

This condition is necessary to ensure that DEQ can evaluate any material modification to ensure 
it meets water quality requirements and complies with the Idaho antidegradation policy (IDAPA 
58.01.02.051) and its implementation (IDAPA 58.01.02.052), general surface water quality 
criteria (200), numeric toxics criteria for aquatic life and human health (IDAPA 58.01.02.210), 
numeric criteria for aquatic life (IDAPA 58.01.02.250), recreation (IDAPA 58.01.02.251), and 
water supply uses (IDAPA 58.01.02.252).  
 

3 Projects for Which Certification Is Denied 
 
DEQ cannot certify that the following activities will comply with water quality requirements, 
including State WQS and other appropriate requirements of state law, and is therefore denying 
certification for the activities listed below.  
 
For activities for which certification has been denied, the applicant will be required to request an 
individual certification before the activity can be conducted. Individual certification requests will 
provide DEQ with the opportunity to review project details and determine if additional 
conditions are necessary to ensure that water quality requirements will be met.  
 
Upon review and evaluation of individual certification requests, DEQ may 1) certify without 
condition, 2) provide individual certification with conditions necessary to ensure water quality 
requirements will be met, or 3) deny certification for projects that will not meet water quality 
requirements.  

3.1 NWPs denied  

DEQ denies certification for all activities proposed to occur on waters designated as ORWs 
during the term of the permit. This denial is necessary to ensure compliance with the water 
quality requirements of Idaho’s antidegradation policy (IDAPA 58.01.02.051.03) and 
implementation procedures (IDAPA 58.01.02.052.09.g). 
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In addition, the following NWPs are denied certification for all Idaho waters. Projects seeking 
coverage under these NWPs must request individual certification from DEQ. 

NWP 16 - Return Water from Upland Contained Disposal Areas 

Basis for denial:  

Return water from upland disposal areas has the potential to contribute turbidity, sediment, and 
other toxic and non-toxic pollutants to receiving waters.  

To ensure that discharge from upland contained disposal areas meets water quality requirements, 
DEQ must evaluate the quality of the return water and evaluate the potential pollutants 
associated with return water on a case-by-case basis to determine compliance with general 
surface water quality criteria (IDAPA 58.01.02.200); numeric toxics criteria for aquatic life and 
human health (IDAPA 58.01.02.210); and use specific criteria for aquatic life (IDAPA 
58.01.02.250),  recreation (IDAPA 58.01.02.251), and water supply uses (IDAPA 58.01.02.252). 

NWP 23 - Approved Categorical Exclusions 

Basis for denial: 

DEQ is unable to determine that meeting the requirements for categorical exclusion under the 
National Environmental Policy Act will meet state water quality requirements. 

DEQ will evaluate categorically excluded activities on a case-by-case basis to determine 
compliance with general surface water quality criteria (IDAPA 58.01.02.200); numeric toxics 
criteria for aquatic life and human health (IDAPA 58.01.02.210); and use specific criteria for 
aquatic life (IDAPA 58.01.02.250), recreation (IDAPA 58.01.02.251), and water supply uses 
(IDAPA 58.01.02.252). 

NWP 53 – Removal of Low-Head Dams 

Basis for denial: 

Material released from the removal of low head dams has the potential to contribute turbidity, 
sediment, and other toxic and non-toxic pollutants to receiving waters.  

In order to ensure that release of materials from the removal of low head dams meets water 
quality requirements, DEQ must evaluate the potential pollutants associated with this release on 
a case-by-case basis to determine compliance with general surface water quality criteria (IDAPA 
58.01.02.200); numeric toxics criteria for aquatic life and human health (IDAPA 58.01.02.210); 
and use specific criteria for aquatic life (IDAPA 58.01.02.250),  recreation (IDAPA 
58.01.02.251), and water supply uses (IDAPA 58.01.02.252). 

 

3.2 NWPs partially denied 
 
The following activities have the potential to disturb significant areas and could disturb a 
significant fraction of entire Assessment Units, causing permanent and significant impairment of 
designated and existing beneficial uses. The conditions associated with the NWP, regional 
conditions, and the conditions associated with this certification are not sufficient to provide DEQ 
with assurance that projects of this magnitude would not result in impairment of existing or 
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designated beneficial uses in all waters, and potentially increase degradation in high quality (Tier 
II) waters.  
 
In order to meet the requirements of Idaho’s antidegradation implementation procedures (IDAPA 
58.01.02.052), ensure that beneficial uses are not impaired, and ensure compliance with general 
surface water quality criteria for sediment (IDAPA 58.01.02.200.08), DEQ must evaluate these 
projects on a case-by-case basis and provide individual certification where applicable. 
 

3.2.1 NWPs 3, 13, and 14 
 
The 2020 NWPs 3, 13, and 14 require preconstruction notification (PCN) for certain activities 
when it is necessary for the district engineer to review activities to ensure only minimal adverse 
environmental effects. 
 
While the additional district engineer review is intended to ensure that activities will cause only 
minimal adverse environmental effects, it is not reasonable to expect that the district engineer 
review will consider the requirements of Idaho’s antidegradation implementation procedures 
(IDAPA 58.01.02.052) when making their determination. Consequently, DEQ cannot certify that 
activities requiring PCN under these NWPs would not cause degradation of water quality, and 
therefore cannot certify that these activities would meet Idaho’s antidegradation implementation 
procedures (IDAPA 58.01.02.052).  
 
Therefore, DEQ is denying certification for the following activities that require PCN under the 
proposed 2020 NWPs: 
 
NWP 3 – Maintenance 
 Activities Denied Certification 

 Activities authorized by paragraph (b) of NWP 3  
 

NWP 13 – Bank Stabilization 
 Activities Denied Certification: 

 activities involving discharge into special aquatic sites;  
 activities in excess of 500 linear feet;  
 activities that involve discharge of greater than one cubic yard per running foot 

measured along the length of the treated bank below the plane of the ordinary high 
water mark 
 

NWP 14 – Linear Transportation Projects 
 Activities Denied Certification: 

 activities resulting in the loss of waters of the United States in excess of 1/10 acre;  
 discharge in a special aquatic site, including wetlands 

   

3.2.2 NWPs 12, C, and D 
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The 2017 NWP 12 included activities proposed to be permitted under the 2020 NWPs C and D.  
 
The 2017 NWP 12 required PCN for activities that, among other thresholds, involved 
mechanized clearing in forested wetlands, exceeded 500 linear feet, or that resulted in loss of 
greater than 1/10 acre of waters of the United States. The 2020 NWP proposes removal of these 
thresholds for PCN, and does not require additional review from the ACOE district engineer to 
ensure only minimal adverse environmental effects. 
 
Without the requirement for PCN and additional review from the district engineer, DEQ cannot 
certify that these activities will not result in degradation. Therefore, DEQ is denying certification 
for the following activities:    
 
NWP 12 – Oil or Natural Gas Pipeline Activities  

Activities Denied Certification:  
 activities that involve mechanized clearing of a wooded wetland;  
 oil or natural gas pipelines in waters of the United States that exceed 500 linear feet 

or that run adjacent to a water body for greater than 500 linear feet;  
 activities where discharge will result in loss of greater than 1/10-acre, as determined 

by ACOE, of waters of the United States   
 

NWP C – Electric Utility Line and Telecommunications Activities 
Activities Denied Certification:  
 activities that involve mechanized clearing of a wooded wetland;  
 electric utility line and telecommunications activities in waters of the United States 

that exceed 500 linear feet;  
 activities where discharge will result in loss of greater than 1/10-acre, as determined 

by ACOE, of waters of the United States   
 
NWP D – Utility Line Activities for Water and Other Substances  

Activities Denied Certification:  
 activities that involve mechanized clearing of a wooded wetland;  
 utility line activities in waters of the United States that exceed 500 linear feet;  
 activities where discharge will result in loss of greater than 1/10-acre, as determined 

by ACOE, of waters of the United States   
 

3.2.3 NWPs 21, 29, 39, 40, 42, 43, 44, 50, 51, 52, and E 
 
The 2017 NWPs for the following activities had a 300 linear foot limit for losses of stream bed. 
The 2020 NWP proposes removal of the 300 linear foot limit for losses of stream bed and instead 
rely solely on the ½ acre limit.  
 
The median bankfull width measured from 48 wadeable streams monitored in 2010 as part of 
DEQ’s Beneficial Use reconnaissance Program (BURP) was 19.7 feet. A loss of ½ acre at this 
stream width would correspond to 1,105 linear feet of loss, or the equivalent of 0.2 miles of 
stream. DEQ cannot certify that losses of this magnitude of stream bed, or that losses of stream 
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bed based solely on the ½ acre limit, would not result in permanent degradation. Therefore, DEQ 
is denying certification for the following activities that exceed the 300 linear foot limit 
previously imposed by the 2017 NWP:  

 
NWP 21 – Surface Coal Mining Activities 
 Activities Denied Certification: 

 activities resulting in loss in excess of 300 linear feet of streambed 
 activities resulting in loss in excess of ½ acre of jurisdictional wetlands 

 
NWP 29 – Residential Developments 
 Activities Denied Certification: 

 activities resulting in loss in excess of 300 linear feet of streambed 
 activities resulting in loss in excess of ½ acre of jurisdictional wetlands 

 
NWP 39 – Commercial and Institutional Developments 
 Activities Denied Certification: 

 activities resulting in loss in excess of 300 linear feet of streambed 
 activities resulting in loss in excess of ½ acre of jurisdictional wetlands 

 
NWP 40 – Agricultural Activities 
 Activities Denied Certification: 

 activities resulting in loss in excess of 300 linear feet of streambed 
 activities resulting in loss in excess of ½ acre of jurisdictional wetlands 

 
NWP 42 – Recreational Facilities 
 Activities Denied Certification: 

 activities resulting in loss in excess of 300 linear feet of streambed 
 activities resulting in loss in excess of ½ acre of jurisdictional wetlands 

 
NWP 43 – Stormwater Management Facilities 
 Activities Denied Certification: 

 activities resulting in loss in excess of 300 linear feet of streambed 
 activities resulting in loss in excess of ½ acre of jurisdictional wetlands 

 
NWP 44 – Mining Activities 
 Activities Denied Certification: 

 activities resulting in loss in excess of 300 linear feet of streambed 
 activities resulting in loss in excess of ½ acre of jurisdictional wetlands 

 
NWP 50 – Underground Coal Mining Activities 
 Activities Denied Certification: 

 activities resulting in loss in excess of 300 linear feet of streambed 
 activities resulting in loss in excess of ½ acre of jurisdictional wetlands 

 
NWP 51 – Land Based Renewable Energy Generation Facilities 
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 Activities Denied Certification: 
 activities resulting in loss in excess of 300 linear feet of streambed 
 activities resulting in loss in excess of ½ acre of jurisdictional wetlands 

 
NWP 52 – Water-Based Renewable Energy Generation Pilot Projects 
 Activities Denied Certification: 

 activities resulting in loss in excess of 300 linear feet of streambed 
 activities resulting in loss in excess of ½ acre of jurisdictional wetlands 

 
NWP E – Water Reclamation and Reuse Facilities 

Activities Denied Certification:  
 activities resulting in loss in excess of 300 linear feet of streambed 
 activities resulting in loss in excess of ½ acre of jurisdictional wetlands 

 

4 Right to Appeal Final Certification 

The final Section 401 Water Quality Certification may be appealed by submitting a petition to 
initiate a contested case, pursuant to Idaho Code § 39-107(5) and the “Rules of Administrative 
Procedure before the Board of Environmental Quality” (IDAPA 58.01.23), within 35 days of the 
date of the final certification. 

Questions or comments regarding the actions taken in this certification should be directed to 
Jason Pappani, State Office IDEQ, at (208) 373-0515 or via email at 
jason.pappani@deq.idaho.gov. 
 

  

 Mary Anne Nelson, PhD 

 Surface and Wastewater Division 
Administrator 

 



 
 
 

 

 

 

Brad Little, Governor 
Jess Byrne, Director 

1410 N Hilton Street, Boise, ID 83706 
(208) 373-0502 

MEMORANDUM 

TO: James Joyner, Chief, Upper Snake and Idaho Panhandle Branch, U.S. Army Corps 
of Engineers 

FROM: Mary Anne Nelson, Surface and Wastewater Division Administrator of the 
Department of Environmental Quality 

DATE: 01/10/23 

SUBJECT: 2020 Final § 401 Water Quality Certification Contact and Hyperlink Updates  

The Department of Environmental Quality (DEQ) is submitting an update for agency contacts 
and hyperlinks to be included as an attachment to the § 401 Water Quality Certification dated 
December 4, 2020, upon authorization of a federal permit or license. 
 

Table 1. DEQ state and regional office contacts. 

Regional Office Address Phone Number Email 

Boise  1445 N. Orchard St., 
Boise, ID 83706 

(208) 373-0490 chase.cusack@deq.idaho.gov 

Coeur d’Alene 2110 Ironwood Parkway, 
Coeur d’Alene, ID 83814 

(208) 666-4605 chantilly.higbee@deq.idaho.gov  

Idaho Falls 900 N. Skyline, Suite B., 
Idaho Falls, ID 83402 

(208) 528-2679 alex.bell@deq.idaho.gov  

Lewiston 1118 “F” St.,  
Lewiston, ID 83501 

(208) 799-4874 sujata.connell@deq.idaho.gov  

Pocatello 444 Hospital Way, #300 
Pocatello, ID 83201 

(208) 239-5007 matthew.schenk@deq.idaho.gov  

Twin Falls 650 Addison Ave. W., 
Suite 110,  
Twin Falls, ID 83301 

(208) 737-3877 sean.woodhead@deq.idaho.gov 

State Office 1410 N. Hilton St.,  
Boise, ID 83706 

(208) 373-0570 tambra.phares@deq.idaho.gov  

 
  

mailto:kati.carberry@deq.idaho.gov
mailto:june.bergquist@deq.idaho.gov
mailto:alex.bell@deq.idaho.gov
mailto:sujata.connell@deq.idaho.gov
mailto:matthew.schenk@deq.idaho.gov
mailto:sean.woodhead@deq.idaho.gov
mailto:tambra.phares@deq.idaho.gov
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Table 2. Updated hyperlinks. 

Section  Hyperlink 

1.2 Integrated Report  

1.2 Final 2022 Integrated Report Interactive Mapper 

2.1 Catalog of Storm Water Best Management Practices 

2.2 Approved TMDLs 

2.8 
Guidance for the Use of Wood Preservatives and Preserved Wood Products In 
or Around Aquatic Environments 

2.8 
Best Management Practices for the Use of Treated Wood in Aquatic and 
Wetland Environments 

 

Please direct questions or comments about the actions taken in the 2020 Final § 401 Water 
Quality Certification to Tambra Phares, State Office DEQ, (208) 373-0187, or email at 
tambra.phares@deq.idaho.gov. 
 

APPROVAL:          01/10/2023  
 Mary Anne Nelson, PhD     Date 
 Department of Environmental Quality 
 Surface and Wastewater Division Administrator 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

https://www.deq.idaho.gov/water-quality/surface-water/monitoring-and-assessment/
https://www.deq.idaho.gov/water-quality/surface-water/monitoring-and-assessment/
https://www2.deq.idaho.gov/admin/LEIA/api/document/download/14968
https://www.deq.idaho.gov/water-quality/surface-water/total-maximum-daily-loads/
https://www2.deq.idaho.gov/admin/LEIA/api/document/download/4838
https://www2.deq.idaho.gov/admin/LEIA/api/document/download/4838
https://www2.deq.idaho.gov/admin/LEIA/api/document/download/4838
http://preservedwood.org/portals/0/documents/BMP.pdf
http://preservedwood.org/portals/0/documents/BMP.pdf
mailto:tambra.phares@deq.idaho.gov
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